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substantive requirements or coverage of
the standards themselves. These
amendments do not modify or revoke
existing rights or obligations, nor do
they establish new ones. The
amendments are necessary to clearly
and properly inform the regulated
community of the welding standards
currently applicable to them. OSHA
concludes, therefore, that rulemaking
procedures and delayed effective dates
are unnecessary and contrary to the
public interest.

List of Subjects in 29 CFR Part 1910
Welding, Occupational safety.

Accordingly, pursuant to sections 4, 6,
and 8 of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 853, 655,
657), 5 U.S.C. 553, Secretary of Labor's
Order No. 1-80 (55 FR 9033), and 29 CFR
part 1911, title 29, part 1910, of the Code
of Federal Regulations is amended as
set forth below.

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

1. The authority citation for subpart H
of part 1910 is revised to read as
follows:

Authority: Sections 4, 8, 8, Occupational
Safety and Health Act of 1970 (29 U.S.C. 653,
655, 857); Secretary of Labor’s Order No. 12—
71 (36 FR 8754), 8-76 (41 FR 25059), 9-83 (48
FR 35736) or 1-90 (55 FR 9033}, as applicable.

Sections 1910.103, 1910.106, 1910.107,
1910.108 and 1910.109 are also issued under
29 CFR part 1911.

Section 1910.110 is also issued under 5
U.S.C. 553 and 29 CFR part 1911,

Section 1810.111 is also issued under 29
CFR part 1911.

Section 1910.120 is also issued under sec.
126 of the Superfund Amendments and
Reauthorization Act of 1986 as amended (29
U.S.C. 655 note), 5 U.S.C. 553 and 29 CFR part
1911.

§1910.110 [Amended]

2. In § 1910.110(i)(2)(iii) remove the
reference to “§ 1910.252" and add, in its
place, a reference to “§ 1910.253".

Subpart R—{Amended)]

3. The authority citation for subpart R
of part 1910 is revised to read as
follows:

Authority: Sections 4, 6, 8, Occupational
Safety and Health Act of 1970 (29 U.S.C. 653,
855, 857); Secretary of Labor's Order No. 12~
71 (36 FR 8754), 8-76 (41 FR 25059), 9-83 (48
FR 35736) or 1-90 (556 FR 9033), as applicable.

Sections 1910.261, 1910.262, 1910.265,
1910.266, 1910.267, 1910.268 and 1910.269 also
issued under 29 CFR part 1911.

Section 1910.272 also issued under 5 U.S.C.
553 and 29 CFR part 1911.

Section 1910.274 and 1910.275 also issued
under 29 CFR part 1911.

§1910.272 [Amended]

4. In the first sentence of
§ 1910.272(f)(2), remove the reference to
“§ 1910.252(d)" and add, in its place, a
reference to “§ 1910.252(a)".

§1910.272 Appendix A [Amended]

5. In the first sentence of the second
paragraph of section 4. Hot Work
Permit, of appendix A to § 1910.272,
remove the reference to 29 CFR
1910.252(d)" and add, in its place, a
reference to “29 CFR 1910.252(a)".

Signed at Washington, DC, this 14th day of
June, 1990.

Gerard F. Scannell,

Assistant Secretary of Labor.

[FR Doc. 90-14276 Filed 6-19-90; 8:45 am]
BILLING CODE 4510-26-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15
[GEN Docket No. 87-389, FCC 90-204)

Operation of Radio Frequency Devices
Without an Individual License

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petition for
reconsideration.

SUMMARY: This action responds to a
petition for reconsideration of the First
Report and Order in GEN Docket No.
87-389, 54 FR 17710, April 25, 1989, filed
by the Sensormatic Electronics
Corporation. The petitioner objects to
the Commission’s decision to allow new
types of devices in the frequency band
902-928 MHz. Because of the potential
for interference to its anti-theft field
disturbance sensors operating within
this band, Sensormatic requests the
Commission to permanently preserve
the 902-905 MHz band for part 15
devices that were permitted under the
former rules or to indefinitely preserve
this band but give notice that the
Commission plans to revisit this rule in
10 years and may revise it at that time.
In response, the Commission is delaying
the introduction of new devices
operating in the 802-905 MHz band for
one additional year.

EFFECTIVE DATE: July 20, 1990.
ADDRESSES: Federal Communications
Commission, 1919 M Street, NW,,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
John A. Reed, Office of Engineering and
Technology, (202) 653-7313.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum, Opinion and Order in

Gen Docket No. 87-389, FCC 90-204,
adopted May 25, 1990 and released June
12, 1990.

The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision also
may be purchased from the
Commission's copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW., suite
140, Washington, DC 20037.

Summary of the Memorandum, Opinion
and Order

1. In the First Report and Order in this
proceeding, the Commission adopted a
comprehensive revision of part 15 of its
rules governing the operation of radio
frequency devices without an individual
license. That action encouraged more
effective use of the radio frequency (RF)
spectrum while providing additional
technical and operational flexibility in
the design, manufacture and use of non-
licensed devices. As part of this action,
the Commission permitted any type of
device complying with the established
technical standards to operate within
the band 902-928 MHz. Previously, only
certain types of devices were permitted
to operate in this frequency band.

2. The Sensormatic Electronics
Corporation (Sensormatic) manufactures
anti-theft field disturbance sensors that
operate under part 15 in the 902-928
MHz band. These sensors transmit radio
frequency signals and detect the
reflection of those signals from tags
attached to clothing or other articles for
which theft protection is desired.
Sensormatic, in its petition, indicates
concern that the new part 15 devices
operating in this band will cause
interference to its anti-theft systems,
rendering them ineffective. Sensormatic
states that interference is likely because
new devices would be marketed and
demonstrated in shopping malls near
where its anti-theft systems are used. It
adds that such interference could result
in a major increase in the number of
items stolen, causing increased costs to
consumers. Sensormatic indicates that it
currently is developing a new digital
microwave system that will be capable
of changing frequency if interference is
detected.

3. To enable it to resolve interference
problems that may occur, Sensormatic
requests that new types of part 15
device be prohibited from operation
within the 902-905 MHz portion of the
902-928 MHz band. Sensormatic
requests that we permanently preserve
the 902-905 MHz band for part 15
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devices permitted under the former rules
or indefinitely preserve this band but
give notice that we plan to revisit this
rule in 10 years and may revise it at that
time.

4. Comments in opposition to the
Sensormatic petition were filed by
several parties. In general, these
comments emphasize the Commission’s
regulations stafing that part 15 devices
are not provided protection from
interference and that persons operating
under part 15 have no vested or
recognizable right to the continued use
of any given frequency. It was also
argued that the lower power permitted
for new part 15 devices, relative to the
power level of the Sensormatic
equipment, would cause the new
devices to receive interference long
before they themselves could cause
interference to the Sensormatic
receivers. This petition also drew a large
number of Congressional inquiries, some
of which indicated concern over
potential intexference to Sensormatic
equipment and others of which stated
that granting the Sensormatic request
would adversely affect the use of the
902-928 MHz band for new technologies
and devices.

5. There is little question that, under
the proper circumstances, a device
operating in the 902-928 MHz band can
interfere with the extremely weak signal
reflected from a Sensormatic
merchandise tag. It is just as
predictable, however, that the
Sensormatic transmitter, always on and
operating at 100 times the power
permitted for the new part 15 devices, is
also likely to cause interference to the
new devices and af greater distances.

6. Sensormatic's request, that the
Commission indefinitely prohibit new
part 15 devices in the 902-905 MHz

band, does not appear justified. Further,
such protection would undermine the
basic principles of part 15 operation that
part 15 devices must not cause
interference and must accept any
received interference. We are sensitive,
however, to the fact that thousands of
Sensormatic systems are installed in
stores across the country. Although we
believe the interference potential from
new part 15 devices will be very slight,
we are nonetheless persuaded, out of an
abundance of caution, to grant some
degree of relief from the immediate
implementation of the new rules.

7. We note that Sensormatic indicates
that its new system will be available in
one to two years. We do not, however,
wish to delay the development of new
technology and consumer devices for an
unnecessarily long period. Thus, we
believe that, on balance, the public
interest would best be served by
delaying the intreduction of new devices
in the 902-905 MHz band for one year.
Combined with the one year since these
rules were adopted, Sensormatic will
have had adequate opportunity to
develop its new equipment.

8. In accordance with the above
discussion and pursuant to the authority
contained in sections 4(i), 301, 302, and
303 of the Communications Act of 1934,
as amended, it /s ordered That the
Petition for Reconsideration filed by
Sensormatic Electronics Corporation is
granted to the extent indicated herein
and in all other respects 7s denied. In
addition, it is ordered that part 15 of the
Commission's Rules and Regulations /s
amended as set forth below. These rules
and regulations are effective upon 30
days from the date of publication in the
Federal Register.

List of Subjects in 47 CFR Part 15
Communications equipment, Radio.

Rule Changes

Title 47 of the Code of Federal
Regulations, part 15 is amended as
follows:

PART 15—[AMENDED]

1. The authority citation for part 15
continues to read as follows:

Authority: Secs. 4, 302, 303, 304, and 307 of
the Communications Act of 1934, as
amended, 47 U.S.C. Sections 154, 302, 303,
304, and 307.

2. Section 15.37 is amended by adding
a new paragraph (d), to read as follows:

§ 15.37 Transition provisions for
compliance with the rules.

(d) Prior to May 25, 1991, person shall
import, market or operate intentional
radiators within the band 902-905 MHz
under the provisions of § 15.249. Until
that date, the Commission will not issue
a grant of equipment authorization for
equipment operating under § 15.249 if
the equipment is designed to permit
operation within the band 902-905 MHz.

3. Section 15.249 is amended by
adding a new paragraph (e}, to read as
follows:

§ 15.249 Operation within the bands 902-
928 MHz, 2400-2483.5 MHz, 5725-5875 MHz,
and 24.0-24.25 GHz.

(e} Parties considering the
manufacture, importation, marketing or
operation of equipment under this
section should also note the requirement
in § 15.37(d).

Federal Communications Commission.
Donna R. Searcy,

Secretary.

[FR Doc. 80-14278 Filed 6-19-90; 8:45 am|
BILLING CODE 6712-01-M




25096

Proposed Rules

Federal Register
Vol. 55, No. 118

Wednesday, June 20, 1990

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

-

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization Conservation
Service

Farm Marketing Quotas, Acreage
Allotments, and Production
Adjustment; Tobacco

7 CFR Parts 723, 724, 725 and 726

AGENCY: Agricultural Stabilization and
Conservation Service (ASCS), USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend the regulations at 7 CFR parts
723, 724, 725, and 726 which implement
the tobacco marketing quota and
acreage allotment programs authorized
by the Agricultural Adjustment Act of
1938, as amended (the 1938 Act). This
proposed rule would remove parts 724,
725, and 726; and would revise part 723
to consolidate current parts 723, 724,
725, and 726. This proposed rule would
also delete obsolete and unnecessary
provisions. Also, producers of Puerto
Rico (type 46) tobacco recently
approved marketing quotas for the 1989~
1991 crops of tobacco. Thus, this
proposed rule would also amend the
tobacco marketing quota regulations to
include type 46 tobacco. No substantive
changes to current regulations are
included in this proposed rule.

DATES: Comments must be received on
or before July 20, 1990 in order to be
assured consideration.

ADDRESSES: Interested persons are
invited to submit written comments to:
Director, Tobacco and Peanuts Division,
ASCS, USDA, P.0. Box 2415,
Washington, D.C, 20013. Written
comments must be received by July 20,
1990 to be assured consideration. All
written submissions made pursuant to
this notice will be made available for
public inspection in room 5750-South
Building, USDA, between the hours of
8:15 a.m. and 4:45 p.m. Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Dennis R. Daniels, Agricultural Program

Specialist, Tobacco and Peanuts
Division, ASCS, USDA, P.0. Box 2415,
Washington, DC, 20013, telephone (202)
447-4281.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
procedures established in accordance
with Executive Order 12291 and
Department Regulation No. 1512-1 and
has been classified as “not major.”

It has been determined that this rule
will not result in: (1) An annual effect on
the economy of $100 million or more; (2)
a major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises, to compete
with foreign-based enterprises in
domestic or export markets.

Information collection requirements
contained in this regulation have been
approved by OMB under the provisions
of 44 USC, chapter 35 and have been
assigned OMB #0560-0058 and #0560—
0006.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
the Agricultural Stabilization and <
Conservation Service (ASCS) is not
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this rule.

The title and number of the Federal
Assistance Program to which this rule
applies are; Commodity Loan and
Purchases; 10.051, as found in the
catalog of Federal Domestic Assistance.

It has been determined by an
environmental evaluation that this
action will have no significant impact on
the quality of the human environment.
Therefore, neither an environmental
assessment nor an environmental
impact statement is needed.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

The regulations in 7 CFR parts 723
through 726 set forth the provisions of
the tobacco marketing quota and
acreage allotment programs. Part 723 is
currently applicable to Cigar-filler (type

41) and Maryland (type 32) tobacco. Part
724 is currently applicable to Fire-cured,
Dark air-cured, Virginia sun cured,
Cigar-binder (types 51 and 52), Cigar-
filler and binder (types 42, 43, 44, 54, and
55) tobacco. Part 725 is currently
applicable to Flue cured tobacco and
part 726 is currently applicable to Burley
tobacco. This proposed rule would
revise part 723 and would remove all
references to Cigar-binder (types 51 and
52) tobacco in part 724 since marketing
quotas are not currently in effect with
respect to these kinds of tobacco.

With respect to parts 724, 725, and 726
numerous provisions are identical;
accordingly, it has been determined that
it would be more efficient to include all
tobacco marketing quota and acreage
allotment regulations in one part. This
consolidation would also result in
greater program uniformity and ease in
administration. This action would not
result in the imposition of additional
regulatory provisions. However,
obsolete regulations would be deleted
under the proposed rule and would not
be included in this proposed regulation
part 723. This proposed action would
result in reduced paperwork and
recordkeeping by producers and tobacco
industry entities. Although this proposed
rule would not impose additional
restrictions, comments are requested
with respect to proposed provisions of
part 723 which the public believes would
be unnecessary or which are unclear.

Lists of Subjects in 7 CFR Part 723

Acreage allotments, Marketing quotas,
Reporting and recordkeeping
requirements, Tobacco.

Proposed Rule
PART 723 [REVISED]

Accordingly, parts 724, 725, and 726
would be removed and the present Part
723 would be revised to read as follows:

PART 723—TOBACCO
Subpart A—General Provisions

Sec.

723.101 OMB control numbers assigned
pursuant to the Paperwork Reduction
Act.

723.102 Applicability.

723.103 Administration,

723.104 Definitions.

723.105 Extent of determinations,
computations, and rule for rounding
fractions.
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Sec.
723108 Location of farm for administrative
purposes.

Transfers, Release and Reapportionment,

History Acreages, and Forfeitures

723.201 Determination of preliminary farm
acreage allotments and preliminary farm
marketing quotas.

723.202 Determining farm acreage
allotments except for flue-cured tabacco.

723.203 Determination of flue-cured tobacco
preliminary farm yields.

723.204 Determination of farm yields and
normal yields,

723.205 Determination of farm acreage
allotments and effective farm acreage
allotments for flue-cured tobacco.

723.208 Determining farm marketing quotas
and effective farm marketing quotas.

723.207 Determination of acreage allotments
or burley marketing quotas for new
farms.

723.208 Determination of acreage
allotments, marketing quotas, and yields
for divided farms.

723.209 Determination of acreage
allotments, marketing quotas, and yields
for combined farms.

723.210 Corrections of errors and adjusting
inequities in acreage allotments and
marketing quotas for old farms.

723211 Allotments, quotas, and yields for
farms acquired under right of eminent
domain.

723212 Time for making reduction of farm
marketing quotas or acreage allotments
for violation of the marketing quota or
acreage allotment regulations for a prior
marketing year.

723.213 Approval of acreage alloftments and
marketing quotas and notices to farm
operators.

723.214 Application for review.

723.215 Transfer of tobacco farm acreage
allotment or farm marketing quota that
cannot be planted or replanted due to a
natural disaster.

723.216 Transfer of tobacco acreage
allotment or marketing quota by sale,
lease, or owner.

723.217 Release and reapportionment of old
farm acreage allotments for Cigar-filler
and Binder (lypes 42, 43, 44, 54, and 55)
tobacco.

723.218 Determining tobacco history
acreage.

723.219 Forfeiture of burley tobacco
marketing quota. I

723.220 Porfeiture of flue-cured tobacco
acreage allotment and marketing quota.

Subpart C—Tobacco subject to quota,

exemptions from quotas marketing cards,

and general pu!any provisions

723.301 Identification of tobacco subject to
quofta.

723.302 Tobacco for experimental purposes.

723.303 Production of registered or certified
flue-cured tobacco seed.

723.304 Determination of discount varieties.

723.305 Issuance of marketing cards.

723.306 Claim stamping and replacing
marketing cards.

723.307 Invalid cards.

723.308
723.308
723.310
723.311

Rate of penalty.

Persons to pay penalty.

Date penalty is due.

Lien for penalty.

723.312 Request for refund of penalty.
723.313 Identification of marketings.

Subpart D—Recordkeeping, reporting
requirements, marketing penalties, and
other penalties.

723401 Registration of burley or flue-cured
warehouse operators or dealers.

723.402 Warehouse authorized to retain
producer marketing cards between sales.

723.403 Auction Warehouse operators’
records and reports.

723404 Dealer's records and reports,
excluding cigar tabacco buyers.

723405 Dealers exempt from regular records
and reports en MO-79; and seasen report
for dealers.

7234068 Provisions applicable to damaged
tobacco or to purchases of tobacco from
processors or manufacturers,

723.407 Cigar tobacco buyer’s records and
reports.

723.408 Producer's records and reports.

723409 Producer penalties; false
identification and related issues.

723410 Penalties considered to be due from
a warehouse operator, dealers, buyers,
and others excluding the producer.

723411 Records and reports regarding
hauling, processing, and storage of
tobaceo.

723412 Separate records and reports from
persons engaged in tobacco related
businesses.

723413 Length of time records and reports
are to be kept.

723414 Failure to keep records and make
reports or making false report or record.

723415 Examination of records and reports.

723416 Information confidential.

Authority: 7 U.S.C. 1301, 1313, 1314, 13141,
1314b, 1314b-1, 1314c, 1363, 1372-75, 1377,
1378 and 1421, Pub. L. 100-387.

Subpart A—General Provisions

§723.101 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

The information collection
requirements contained in these
regulations (7 CFR part 723) have been
approved by the Office of Management
and Budget (OMB) in accordance with
the provisions of U.S.C. chapter 35 and
have been assigned OMB control
numbers 0560-0058 and 0560-0006.

§723.102 Applicability.

The regulations contained in this
subpart are applicable to the 1990 and
subsequent crops of burley; flue-cured;
fire-cured; dark air-cured; Virginia sun-
cured; cigar-filler and binder (types 42,
43, 44, 54, and 55); and Cigar filler (type
46) tobacco. These regulations govern
the establishment of farm marketing
quotas and acreage allotments, the
issuance of marketing cards, the

identification of marketings of tobacce,
the collection and refund of penalties
and the keeping of records and making
of reports. All of the provisions of these
regulations apply to each kind of
tobacco for which marketing quotas are
in effect unless the wording of the text
indicates otherwise.

§ 723.103 Administration.

(a) The regulations in this part will be
administered under the general
supervision of the Administrator,
Agricultural Stabilization and
Conservation Service (*ASCS™) and
shall be carried out in the field by State
and county Agricultural Stabilization
and Conservation committees (*State
and county ASC committees").

(b) State and county ASC committees,
and representatives and employees
thereof do not have the authority to
modify or waive any of the provisions of
the regulations of this part.

(c) The State ASC committee shall
take any action required by these
regulations which has not been taken by
the county ASC committee. The State
ASC committee shall also:

(1) Correct, or require a county ASC
committee to correct any action taken
by such county ASC committee which is
not in accordance with the regulations
of this part, or

(2) Require a county ASC committee
lo withhold taking any action which is
not in accordance with the regulations
of this part.

(d) No provision or delegation herein
to a State or county ASC committee
shall preclude the Administrator, ASCS,
or a designee, from determining any
question arising under the regulations of
this part or from reversing or modifving
any determination made by a State or
county ASC committee.

(e) To the extent that discretionary
authority is not prohibited by statute,
the Deputy Administrator—State and
County Operations, ASCS (*Deputy
Administrator”), may authorize State
and county ASC committees to waive or
modify deadlines and other
requirements of these regulations in
order to prevent undue hardship if the
Deputy Administrator determines that
such action will not affect adversely the
operation of the tobacco price support
and produetion adjustment program.

§723.104 Definitions.

(a) Applicability. The definitions set
forth in this section shall be applicable
for all purposes of program
administration for all kinds of tobacco
except as may otherwise be indicated.
The definitions in and provisions of
parts 718, 719 and 720 of this chapter are
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hereby incorporated by reference in
these regulations unless the context or
subject matter or the provisions of these
regulations require otherwise.

(b) Terms. The following terms shall
be defined as set forth in this paragraph.

Act. The Agricultural Adjustment Act
of 1938, as amended.

Active burley tobacco producer. Any
person who intends to be a burley
tobacco producer in the current year by
sharing in the risk of producing the crop
and who provides a certification of such
intention on a form provided by the
Deputy Administrator.

Active flue-cured tobacco producer—
(1) Any person who shared in the risk of
producing a crop of flue-cured tobacco
in at least one of the three years
preceding the current year, or

(2) Any person who intends to become
a flue-cured tobacco producer in the
current year by sharing in the risk of
producing the crop and who provides a
certification of such intention on a form
approved by the Deputy Administrator.

Allowable floor sweepings. The
quantity of floor sweepings determined
by multiplying 0.0024 times the total
producer first sales of the respective
kind of tobacco at auction for the season
for the warehouse involved.

Auction sale. A marketing of tobacco
by a sale at public auction through a
warehouse in the regular course of
business including sale of all lots of
tobacco at public auction in sequence at
a given time.

Base Period. The 5 calendar years
immediately preceding the year for
which farm acreage allotments or
marketing quotas are currently being
established.

Buyer. A person who engages to any
extent in acquiring or marketing tobacco
in the form normally marketed by
producers.

Buyers corrections account. The
warehouse account of tobacco
purchased at auction by the buyer but
not delivered to the buyer, or any
tobacco returned by the buyer, lost
ticket, or any other valid reason, which
is turned back to the warehouse
operator and supported by an
adjustment invoice from the buyer. This
account shall include the pounds
deducted resulting from returned lots,
short lots, and short weights, and
pounds added resulting from long lots
and long weights, which buyers debit or
credit to the warehouse operator and
support with adjustment invoices.

Carryover tobacco. Tobacco produced
prior to the current calendar year which
has not been marketed or otherwise
disposed of prior to the beginning of the
marketing year for the current crop.

Considered planted acreage. An
acreage that is used for determining an
old farm's history acreage for a kind of
tobacco when the acreage planted on
the farm to the kind of tobacco in the
current year is less than the farm
acreage allotment established for such
farm in the current year. With respect to:

(1) Flue-cured tobacco. If flue-cured
tobacco was marketed from the farm
during the current year, the considered
planted acreage is an acreage
determined by subtracting the planted
acres from the farm acreage allotment. If
flue-cured tobacco was not marketed
from the farm in the current year, the
considered planted acreage is an
acreage, not to exceed the farm's
acreage allotment, that is equal to the
sum of the acreage:

(i) That could not be planted to flue-
cured tobacco because of a natural
disaster, :

(ii) Computed for pounds leased from
the farm,

(iii) In the eminent domain pool,

(iv) Reduced for overmarketing,

(v) Reduced for violation of marketing
quota regulations, and

(vi) Converted from the production of
flue-cured tobacco during the respective
crop year in accordance with part 704 of
this title.

(2) A kind of tobacco other than
burley or flue-cured tobacco. The
considered planted acreage for a farm is
an acreage, not to exceed the farm's
acreage allotment, that is equal to the
sum of the acreage:

(i) That could not be planted to the
kind of tobacco because of a natural
disaster.

(ii) Temporarily transferred from the
farm.

(iii) Temporarily'released.

(iv) Converted from production of the
kind of tobacco in accordance with part
704 of this title.

(v) In the eminent domain pool.

(vi) Reduced for violation of the
regulations set forth in this part.

Container. A package in which
tobacco is marketed, packed, and
stored.

Current crop. The crop planted in the
current year.

Current year. The calendar year for
which acreage allotments are being
established, or tobacco history acreage
and yields are being determined, or the
farm is being considered under the
provisions of the marketing quota
program.

Dealer. A person who engages to any
extent in acquiring or marketing tobacco
in the form normally marketed by
producers.

Director. The Director, or Acting
Director, Tobacco and Peanuts Division,

Agricultural Stabilization and
Conservation Service, U.S. Department
of Agriculture.

Effective farm acreage allotment. The
effective farm acreage allotment for flue-
cured tobacco is the allotment
determined under § 723.205 of this part.

Effective farm marketing quota. The
effective farm marketing quota is the
current year farm marketing quota plus
or minus any temporary quota
adjustments.

Excess tobacco for a farm—(1) For
burley and flue-cured tobacco. The
quantity of tobacco marketed above 103
percent of the effective farm marketing
quota.

(2) For kinds of tobacco other than
burley or flue-cured. That quantity of
tobacco which is equal to the average
yield per acre of the entire acreage of
tobacco harvested on the farm times the
number of acres harvested in excess of
the farm acreage allotment, plus any
carryover excess tobacco.

Experimental tobacco. Tobacco
grown by or under the direction of a
publicly owned agricultural experiment
station for experimental purposes only.

False Identification. False
identification occurs ift:

(1) Tobacco was marketed or was
permitted to be marketed in any
marketing year as having been produced
on any farm when, in fact, it was
produced on another farm; or

(2) Tobacco was marketed or was
permitted to be marketed in any
marketing year from a farm and was not
identified by a tobacco marketing card
for the farm; or

(3) The farm operator or any other
producer on a farm permits the use of
the tobacco marketing card for the farm
to record a marketing of tobacco when,
in fact, no tobacco was marketed from
the farm.

(4) A tobacco marketing card issued
to market a kind of tobacco is used to
market another kind of tobacco
produced on the same farm,

Family farm corporation, A
corporation for which:

(1) Not less than 50 percent of the
stock is owned by:

(i) An individual or;

(ii) An individual in combination with:

(A) The spouse of such individual; or

(B) The parent, aunt, uncle, child,
grandchild, or cousin of such individual:
or

(C) A spouse of any individual
specified in paragraph (1)(ii)(B) and;

(2) One or more of the individuals
specified in paragraph (1) participates in
the direct management of the day to day
operations of the corporation.
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Farm acreage allotment. For flue-
cured tobacco, the allotment established
in accordance with § 723.205 of this
chapter.

Farm marketing quota—(1) For burley
tobacco, old farms. The pounds
determined by multiplying the
preliminary farm marketing quota by the
national factor and adjusting the result
for any permanent quota adjustment,

(2) For burley tobacco, new farms.
The pounds for the farm determined by
the county ASC committee with the
approval of the State ASC committee.

(3) For flue-cured tobacco. The
pounds determined by multiplying the
farm acreage allotment by the farm
yield.

(4) For kinds of tobacce ether than
burley or flue-cured. The actual
production of tobacco on the farm
acreage allotment, which shall be the
average yield per acre for the entire
acreage of tobacco harvested on the
farm times the farm acreage allotment.

Farm yield. The yield determined as
provided in § 723.204 of this part.

Floor sweepings. The scraps or leaves
of tobacco which accumulate on the
warehouse floor in the regular course of
business,

Green weight. The weight of tobacco
which is in the form normally marketed
by farmers prior to being redried, or
processed.

Leaf account tobacco. The quantity of
tobacco purchased or otherwise
acquired by or for the account of a
warehouse operator, including floor
sweepings purchased from another
warehouse operator or dealer, as
adjusted by the debits and credits to the
buyers correction account. Such
quantity shall not include tobacco in the
form not normally marketed by
producers, including tobacco pickings,
and floor sweepings which accumulate
on the warehouse floor.

Market. The disposition of tobacco in
raw or processed form by voluntary or
involuntary sale, barter, or exchange, or
by gift between living persons.
“Marketing" and “marketed" shall have
corresponding meaning to the term
“market.”

Marketing recorder. Any employee of
the U.S. Department of Agriculture, or
any employee of an Agricultural
Stabilization and Conservation Service
county (ASCS) office, whose duties
involve the preparation and handling of
the records and reports pertaining to the
identification of marketing of tobacco.

Marketing year. (1) For flue-cured
tobacco, the period beginning July | of
the current year and ending June 30 of
the following year.

(2) For kinds of tobacco other than
burley or flue cured. The period

beginning October 1 of the current year
and ending September 30 of the
following year.

New farm. A farm for which an
acreage allotment or marketing quota is
established for the current year from the
national reserve that is set aside for
such purpose from the natienal acreage
allotment or marketing quota
established for the kind of tobacco.

Nonauction sale. Any first marketing
of tobacco other than by a sale at
auction.

Old farm.—(1) For burley tobacco. A
farm which had burley tobacco planted
or considered planted in one or more
years of the base period.

(2) For of tobacco other than burley. A
farm on which there is tobacco history
acreage in one or more years of the base
period.

Overmarketings. The pounds by
which the pounds marketed exceed the
effective farm marketing quota.

Planted or considered planted credit.
For burley tobacco, credit that is
assigned in the current year for a farm
with an established farm marketing
quota when:

(1) Burley tobacco is planted on the
farm.

(2) Quota is:

(i) Leased and transferred from the
farm, or

(ii) In the eminent domain pool.

(3) A restrictive lease on federally
owned land is in effect prohibiting
tobacco production.

(4) Effective quota is zero because of
overmarketings or a violation of
regulations, or

(5) Acreage is converted from
production of burley tobacco in
accordance with part 704 of this title.

Pound. The amount of tobacco which,
if weighed in its unstemmed form and in
the condition in which it is normally
marketed by a producer, would equal 1
pound standard weight.

Preceding year. The calendar year
immediately preceding the year for
which the allotments and quotas are
established, or the marketing year
preceding the marketing year for which
the allotments and quotas are
established.

Preliminary farm marketing quota.
For burley tobacco, the farm marketing
quota for the preceding year.

Preliminary farm yield. For flue-cured
tobacco, the yield determined for a farm
as provided in § 723.203 of this part.

Processed, Processing. A method of
preparing green weight tobacco for
storage in which the tobacco may be
redried, stemmed, tipped or threshed
and the resulting product packed'in a
container.

Production record. A record prepared
by a processor to account for the
processing of tobacco.

Quota adjustments. For burley
tobacco:

(1) Temporary. Adjustments for:

(i) Effective undermarketings,

(ii) Overmarketings from any prior
year,

(iii) Reapportioned quota from quota
released from farms in the eminent
domain pool,

(iv) Ouota transferred by lease or by
owner,

(v) Pounds in violation of the
regulations for a prior year, and

(vi) Pounds reduced from the burley
tobacco quota during the current year in
accordance with part 704 of this title.

(2) Permanent. Adjustments for:

(i) Old farm adjustment from reserve,

(i) Pounds of quota transferred to the
farm from the eminent domain pool,

(iii) Pounds of quota transferred to or
from the farm by sale,

(iv) Pounds of quota transferred to the
farm from the forfeiture pool, or

(v) Pounds of forfeited quota.

Resale. The disposition by sale,
barter, exchange, or gift between living
persons, of tobacco which has been
marketed previously.

Sale. The first marketing of tobacco
on which the gross amount of the sale
price therefor has been or could be
readily determined.

Sale date. The date on which the
gross amount of the sale price of
tobacco is determined.

Sale day. The period at the end of
which the warehouse operator bills to
buyers the tobacco purchased by them
during such period.

Scrap tobacco. The residue which
accumulates in the course of preparing
tobacco for market, consisting chiefly of
portions of tobacco leaves and leaves of
poor quality.

Shared in the risk of production. For
burley or flue-cured tobacco,
involvement in the production of the
respective kind of tobacco by a person
who:

(1) Invests in the production of a crop
of the respective kind of tobacco in an
amount which is not less than 20 percent
of the proceeds of the sale of the crop;

(2) Depends solely on a share of the
proceeds from the marketing of the
tobacco for the return on the investment;

(3) Waits until such crop of tobacco is
marketed to receive any return on the
investment; and

(4) Maintains records, for a period of 3
years after the end of the marketing year
in which the tobacco is sold, which may
be used to verify that the provisions of
this definition have been met.
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Strip, scrap, stem. Fypes ofiproducts
resultingdfrom processing of! \

Suspended sale.Anymatketingof
tobaccomtrauction forawliichithessale is
not identified by a producer marketing
card or.a dealer’s:itdentificationweard by
the end of:thesdle:dayon whichisuch
marketing accurred.

Tillable cropland. With respect to
flue-cured tobaceo enly..crgpland
(excluding orchards,wineyards, land
devoted to trees, and land being
prepared for nen-agricultural uses)
which the county ASC committee
determinesccan beplantedito creps
without unusual, preparation or
cultivation.

Tobacco. Kindswof tobacco that.are
subject.to-marketing guotas.as follows:
Burley.tabacco, (type 51);.Flue-cured
tobacco, (types 11,.12, 13,.and 14);Fire-
cured.tobaceo (types.21, 22, and . 23);
Darkair-cured tebacco’(types 35.and
36); Virgimia sun-cured tebacco (type
37); Cigar filler (type46); and Gigar-filler
and binder tobacco (types 42, 43,44, 54,
and 55) as classified by the Agricultural
Marketing Servige at:Part.30 of this title.

Tobacco available for.marketing. 'All
tobacco produced.on a‘farm which'has
not been marketed-and which'has not
been disposed of so that it cannot'be
marketed.

Tobacco.in the form not normally
marketed'by producers."Tébacco'leaves,
stems, strips, scrap or;parts thereof that
are the result of green tobacco having
been redried, stemmed, tipped, threshed
or otherwise processed.

Tobacco pickings. The residue -which
accumulates‘in‘the-course of processing
tobacco prior'to the redrying of'such
tobaceo, consisting of-scrap, stems,
portions of leaves, and'leaves-of poor
qualityshall’be considered'to'be
tobaceoiin‘'the formnotnormdlly
matketed' by producers.

"Trudker. Asperson who'trucks corwho
otherwise hauls tobacco for-a;predueer,
or‘for any:other person.

Undermarketings. For'butley or flue-
cureditobaceo, thesactudl
undermarketings.are'the pounds by
which the effective farm marketing
quota issmore!than the:pounds-of the
respectiveikindéfitobaccommarketed,
andithe éffectiverundermarkedtings-are
thessmaller of actual undermarketings or
thessum:af theiprevicusweat's farm
marketingquotarplusipounds-afguota
temporarily transferred:to the farmfor
thepravioussyear. Howewver,swith
respectitothe 1989 crop,actual
undermarketings are the numlserof
pountdsthywhich the:effectiveifarm
martleeting:quataiis: more:than thessumof
themuniker dfipoundsmfitobacco
marketedrandmumberofipounds for
which a disaster;payment:was made on

the:1989:crop ofitcbacco under;part 1477
of this title.

Warehouse operator. A persenwho
engages in'the business of‘héldingsales
of tobacco-dt-piblic-auction.

§ 723.105  Extent of determinations,
computations, and ruie for rounding
fractions.

(a) Generdl. AAll:roundingthereinishall
be:in-ascerdance:withithe provisiens-of
part 793:of this.chapter.

(b) Allotments. Farm acreage
allotments shall'be determined:in
hundredthswofacres.

{¢)Pervent-excess. The:percentage of
excess tobacco available for marketing
from-a’farm, hereinafterréferred'to as
the“percent-exeess,” shdll’be
determined in‘tenths of a percent.

(d) Converted rate of penalty. For
tobaccorother'than‘burley or flue-cured,
the-amourit of-penatty perpound-upon
marketings-of tobacco subject'to
penalty, heréinafter referred*toras the
“converted-rate-of penalty," shall'be
determined‘in tenths of a cent.

(e)Percentage reduction for violation.
A percentage of reduction in an
allotment due toa vidlation shall be
determined in tenths of a percent.

(f) Yields and guotas. Yields and
quotas shall be determined in whole
pounds.

§ 7231106 Locationof farm' for
administrative: purposes.

The location of a farm in a county for
administrative purposes shall'be as
provided'inpart 719 ofthisschapter.

Subpart B—Allotmernts, Quotas, ¥Yields,
Transfers,/Release and
Reapportionment, History/Acreages,
and Forfeitures

§ 723.201 .Determination.of preliminary
farm acresgge aliotments and preliminary
farm marketing quotas.

(a)Flue-cured.tohacco. A préliminary
farm acreage:allotment shall:be
determined for theccurrentyyear foreeach
farm which has flue-cured tobageo
history. acreage: for'the base periad. The
preliminary: farm acreage:allotment:shall
be the same as the farm acreage
allotment. established forithe;preceding
year.

(b) Burley:teboero. Fhempreneding
year's-farmmarketingmuotasshallthe the
current year's;preliminanyfarm
marketing:quoia fereath:olilfarm
exceptithat:the préliminany farm
marketingguotasshall:be zeroif:

(1) The farm-er:ll-of:croplantithas
goneroutofzagriciliuralproduction-and
eminent domain procedure of part719 of
this chapter does not apply.

(2) Ouota that-waspeoledunder the
provisions-of-part719 of this.chapterhas
been-canceled.

Tobacco Acreage Allotment and
Marketing Ouota*Regulations 32

(3) A new farm quota‘that was
establishetlin:a prieryearis canceled.

{¢)Kindscofitobacco other thanflue-
cured-ant’buriey./Arpreliminary farm
acreage-allotment-shall be-determined
for eath'farm which'has tobaccohistery
acreage, as established-underparagraph
§ 723:218-of this partin‘the:base period.
If the*history-acreage for the previous
year is the:same as‘the basic-allotment,
the préliminary allotment shall'be‘the
same as the previous year's basic
allotment. Qtherwise, the preliminary
allotment shall beithe simple.average of
the sum of.the'basic allotment-and
histogy acreagefor:the preceding year.

§ 723:202 'Determining farm acreage
allotment,except for fluescured tobacco.

‘With-respect to-each’kind oftébacco,
thepréliminary-allotments téterniined
for all oldfarms shall'be-adjusted
uniformly so that the totdl ef such
allotments for old farms plus the reserve
acreage available for establishing new
farm allotments, adjusting inequities.in
acreage allotments for old farms, and for
correcting errors in old farm allotments
shall not exceed'the national acreage
allotment established for such'kind of
tobacco.

§723.203 Determination of flue-cured
tobacco preliminary-farm-yields.

(a) Old farmrs. The preliminary farm
yield for-a flue-cured'tobacco old farm
for thecurrent-year shdll be determined
as follows:

(1) Farm'having preliminary farm
acreage allotment. Thegpréliminary farm
yield established for-the farm shall be
the same-prélimimary farmryield as-was
in effect for the preceding year.

(2)Farm not'havingpreliminary farm
acreage allotment. The,préliminary farm
yield-shall'be determined'by dividing
the farm yiéld by'the-national yield
factor.

(b) New Farms.Thepreliminary farm
vield for.a new farm shall be determined
by dividing the farmryield determined in
accordance with'§723.204 of'this part
for such farm*by the national yield
factor-applicable forthe yearin which
the newfarm-allotmertt-was established.

§723.204 Dstermination-of farm yields
and normalyields.
(a)Fue-cureditohaceo. Thelfarm yield
for:an ald farm:shall'be-deterniined by
multiplying the préliminary farmyield, if
the farm has such a yield, by‘the
nationél yield factor for the-current year.
The farm:yield‘for new'farms-and old
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farms that do not have a preliminary
yield shall be that yield, which the
county ASC committee determines for
the farm taking into consideration:

(1) The soil and other physical factors
affecting the production of tobacco on
the farm, and

(2) The farm yields determined for
other farms on which the soil and other
physical factors affecting the production
of tobacco are similar. Tobacco Acreage
Allotment and Marketing Ouota
Regulations 34

(b) Burley tobacco. The farm yield for
a farm on which a farm yield has been
established shall be the same in the
current year as the farm yield previously
established for the farm. For any farm
not having a previously established
yield, the county ASC committee shall
establish a yield based on similar farms
having a farm yield; however, such yield
shall not exceed 3500 pounds.

(c) Al kinds of tobacco except burley.
The normal yield for a farm shall be that
vield which the county ASC committee
determines is normal for the farm taking
into consideration the yields obtained
on the farm during any of the years of
the base period for which data are
available, the soil and other physical
factors affecting the production of
tobacco on the farm, and the yields
obtained on other farms in the locality
which are similar with respect to such
factors. The normal yield first
determined for a farm for any year in
accordance with the foregoing provision
shall serve as the normal yield for the
farm for all purposes in connection with
the tobacco marketing program for the
year for which such normal yield is
determined.

§723.205 Determination of farm acreage
allotments and effective farm acreage
aliotments for flue-cured tobacco.

(a) Farm acreage allotments. The farm
acreage allotment shall be determined
by multiplying the national acreage
factor as determined by the Secretary
for the current year by the preliminary
farm acreage allotment for the current
vear and adjusting the result by:

(1) Upward adjustment. Adding the:

(i) Acreage approved in accordance
with the provisions of § 723.210 of this
part in order to adjust for an inequity or
to correct an error;

(i) Acreage determined by dividing
the pounds of quota which are
purchased in the current year by the
farm yield; and

(iii) Acreage determined by dividing
the pounds of forfeited quota which are
approved for adjustment from the
forfeiture pool by the farm yield.

(2) Downward Adjustment.
Subtracting the:

(1) Acreage determined by dividing the
pounds of quota sold in the current year
by the farm yield; and

(ii) Acreage of forfeited allotment,

(b) Effective farm acreage allotment.
The effective farm acreage allotment for
the current year shall be determined by
dividing by the effective farm marketing
quota by the farm yield.

§723.206 Determining farm marketing
quotas and effective farm marketing
quotas,

(a) Burley tobacco. The burley farm
marketing quota shall be determined by
multiplying the national factor as
determined by the Secretary for the
current year by the preliminary farm
marketing quota for the current year and
adjusting the result for permanent quota
adjustments.

(b) Flue-cured tobacco. The flue-cured
farm marketing quota shall be
determined by multiplying the farm
acreage allotment by the farm yield.

(c) Burley or flue-cured tobacco. The
effective farm marketing quota shall be
the farm marketing quota adjusted by:

(1) Upward adjustments. Adding the:

(i) Effective undermarketings from the
preceding marketing year,

(ii) The pounds of quota which are
temporarily transferred to the farm in
the current year.

(2) Downward adjustments.
Subtracting the pounds of quota that
are:

(i) Overmarketed from the preceding
marketing year,

(ii) Overmarketed from any year
before the preceding year but have not
been subtracted when determining the
effective farm marketing quota in a prior
year.

(iii) Temporarily transferred from the
farm in the current year.

(iv) Reduced in the current year as a
result of a violation in a prior year as
provided for in § 723.408 of this part.

(vi) Determined. for flue-cured
tobacco only, by multiplying the farm
yield by the acres reduced from the flue-
cured tobacco acreage allotment during
the current year in accordance with part
704 of this title.

(vii) For burley tobacco only,
designated for reduction under a
Conservation Reserve Program contract
in accordance with part 704 of this title.

§723.207 Determination of acreage
allotments or burley marketing quotas for
new farms.

(a)(1) A/l kinds of tobacco. The
acreage allotment or burley marketing
quota established in any crop year for
all new farms shall not exceed the
national acreage or poundage, as
applicable, reserved for new farms for

the respective kind of tobacco. The
acreage allotment or burley marketing
quota for a new farm shall be that
acreage or burley marketing quota
which the county ASC committee, with
the approval of the State ASC
committee, determines is fair and
reasonable for the farm, taking into
consideration the past tobacco
experience of the farm operator; the
land, labor, and equipment available for
the production of tobacco; crop rotation
practices; and the soil and other
physical factors affecting the production
of tobacco. Such acreage allotments or
burley marketing quota shall not exceed
50 percent (75 percent for Cigar-filler
and Binder tobacco) of the average of
the applicable acreage allotments or
burley marketing quotas established for
two or more but not more than five old
farms which are similar with respect to
land, labor; and equipment available for
the production of tobacco; crop rotation
practices; and the soil and other
physical factors affecting the production
of tobacco; and with respect to flue-
cured tobacco acreage allotments, shall
not exceed one acre.

(2) Kinds of tobacco, except burley
and flue-cured. If the acreage planted to
tobacco on a new tobacco farm is less
than 75 percent of the tobacco acreage
allotment otherwise established for the
farm pursuant to this section, such
allotment shall be automatically
reduced to the sum of the tobacco
planted acreage and the prevented
planted tobacco acreage as determined
under Part 718 of this chapter for the
farm.

(b)(1) Written application. The farm
operator must file an application for a
new farm acreage allotment or
marketing quota at the office of the
county ASC committee where the farm
is administratively located on or before
February 15 of the year for which the
new farm acreage allotment or
marketing quota is requested.

(2) Operator requirements. The
operator requesting a new farm acreage
allotment or marketing quota must be
the sole owner of the farm, except for
Cigar-filler and Binder tobacco, the
operator need not own the farm. The
farm operator shall not own or have an
ownership interest in or operate any
other farm in the United States for
which a tobacco allotment or quota for
any kind of tobacco is established for
the current year.

(3) Availability of equipment and
facilities. The operator must own, or
have readily available, adequate
equipment and any other facilities of
production necessary to the production
of tobacco on the farm.
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(4)(i) Incame from: farming. Fhe
operatormust-expect:to:abtain during
the current;yeanmore than:0;percentiof
the preducersiincome from:the
production:of.agricultural-commadities
or products. The:following:shall.he
considered in.computing the:operator's
income:

(A) Faranincome. Income:from
farming shall.include - the-estimated
return from home gardens, livestock-and
livestack produets, poultry, or.other
agriculturalproducts produced for hame
consumption.or otheruse on the'farm(s).
The estimated.return from the
production. of the requested.new.farm
allotment. or.quota shall not-he included.

(B) Non-farm. income. Non:farming
income.shallinclude but not limited.to
salaries, commissions, pensions,sacial
security payments,.and.unemployment
compensation.

{C) Spousal.income. The.spouse’s
farm and non-farm.income.shall-he
included in:the.computation.

(ii) Qperator a parteership. 1f the
operator.is‘a, partnership,.each partner
must expect to obtain more than 50
percent of their current year income
from farming.

(iil) Operator a corporation. If the
operdtor: is a.corporation, it must'have
no other major corporate purpose ather
than-ownership-or operation.of the
farm(s). Farming must provide'its
officers-and-general manager.with more
than 50 percent-of theirexpected
income. Salaries and dividendsfrom'the
corporation shall'be considered as
income'from’ farming.

{iv)'8pecial provisions ‘for low-income
farmers. The county ASC committee
may waive'the income:provisionsiinithis
section: providedithey determine that the
farm operatof's’'inconte, from’both farm
and nen‘farm-sources‘is so'lowithatit
will not provide-a reasondblestandard
of living for'the operator-and the
operators family, and.a"State ASC
committee representative-approves=such
action. In making'their-deterniingtion,
the county/ASC-committeeshall
consider suchifactorsassize:andrtype of
farming operdtions, estimatedmetworth,
estimated-grossifamilyiincome,
estimated familyoffsfarm income,
numben ofudepenilents, andwther factors
affectingithe individudlisabilityito
provide:arreasonablesstandardofiliving.

(5) Experience. Fhewperatormust
have had experience:in;producing,
harvesting,.and:marketing:thelkind-of
tobacco requested. Such experience
must haveibeen;gained hybheing:a
sharecropper,tenant,corfarmeaperator
{bona fide tobaceopraduction
experience gaineddy: a;person asia
member of a partnership:shall be
accepted as experience gained in

‘meeting this requirement)during at least

2 of the:5 yearsiimmediatély preceding
the year for which the new farm
allotment isirequested. Thesexperience
musthaverbeen-gained on-a’ farm having
artobaccoallotment: forssuchyears for
the!kind-of t6baccorrequestetdiinithe
application.: However, Tor:Gigar-filler
and binder tobaceo only, the operator
must have experience in any prior year
in the production of tobacco as a farm
owner, farm operator, sharecropper,
tenant, warehouse.operator, or.laborer
on:a farm which produced Cigar-filler
and binder tobacco.

(8) Operator has nat seld erforfeited
allotment. For flue-cured tabacco only,
during the current or'the 4preceding
years, the operator must not have sold
or forfeited any flue-cured tobacco
allotment.from any farm.

(¢) Eligibility requirements for the
farm. A new.farm acreage allotment or
marketing quota may be established if
each of the Tollowing condifions ismmet:

(1):Current allotment or quota. The
farm must not have on the date of
approval.ofa new farm-acreage
allotment, an.allotment or quota for any
Kind of tobacco.

(2) Availability dfland. type ofisoil,
and topography. The availableland,
type of soll, and topography df the land
on the farm must be suitable'for tobacco
production. Also, continuous praduction
of tobacco must not result in an undue
erosion hazard.

(3) Eminent domain acquisition..A
farm which includes land acquired:by
an.agencythaving the right of eminent
domain for which the entire. tébacco
allotment was pooled pursuant:to part
719 of this chapter, which is
subsequently returned to agricultural
production shall not be.eligible for.a
new farm allotment or.marketing guota
for a period of 5 years from the dateithe
former ownerwas displaced.

(4) Farm includes land previously
having a tabaceo:aureage.allatment.. A
farm which includes land which hasmo
tobacco allotment because the.owner
ditd not designate an allotment.for.such
land when the parent farm was
reconstituted pursuant.to part.719:0f:this
chapter shdll nat be.eligible for anew
farm acreage allotment forva period.of.5
years beginning.-with.the year in:which
the reconstitution became effective.

(5) Eniirequotaisold./Amewifarm
tobaceoracreage-allotmentmaynot'be
established for a farm if, during'the
current year or:thed: preceding:years,
the:farmswas constituted-asanyrpart-of
a farm forwhich an-acreageallotment or
marketing quota‘had beenvestablished
and for whichithe:current ora-former
ownersold orpermanently transferred

all 6f'the'tobacco acreage allotment or
marketing-quota.

(@) False'inifformation. Anynew farm
acreageallotmentor markeling quota
which was determined’by' the-county
ASU committee on the basisof
incomplete or inaccurate information
knowinglyfurnished"by the applicant,
shall be cancéled' by the county 'ASC
committeesasofithe date'the allotment
onquota was established. When
incomplete orinaccurdte’information
was unknowingly furnished by the
applicant, the-allotment or quota shall
be-canceled-éffective’ for'the current
crop year.

(&) Eailure to;plant. A new farm
acreage allotment or matketing guota
shall be retuced to.zero if no tobaceo is
planted on the farm the first ycar.

§723.208 1Determination of acreage
allotments, marketing quotas and yields
for.divided farms.

() Plue-cured tobacco. Thefarm
acreage allotmentfor the divided farm
shall'be-divided pursuant'to'the
provisions of-part:710 6f this chapter.
History-acreages and ather'basic data
shall be apportioned-among the divided
tracts as provided in‘part'719-of this
chapter.

(b) Burley tobaceo."The farm
marketing quota for the divided Tarm
shall be divided pursuarnt'to the
provisions of*part'719 of this chapter.
Other basicdata shall’be apportioned
among the divided tracts'the same as
the‘farm marketing quota.

i(c) Burley ant flue-cured tobacco.—
(1) Fract yiéld. Thetract yield for the
tracts-divided froma parent farm shall
be the same as the tract yield
established forithe tracts before the
division.of the,parent farm.1f a.tract is
divided, the tract yieldsfor the resulting
tracts.shall.be.the.same.as the tract
yield established for the tract before it
was divided. .

(2).8inglestract farm.dfiaitract that is
divided from.a parentfarm‘becomesa
single tract.farm, the.teact yield:shall
become therpreliminany faymyiéld and
the: farmyieldifor the farm:ghall-he
determined by miltiplyingithe
preliminaryfarm yield:-hy'themational
yield factorifor the currentyyear.

(3) Carryover tobacco. Where
carryover:tobaccoproducedon:a parent
farm is marketed-dftertheseffective date
of a reconstitution,:such marketings
shall be charged to the divideditracts in
the:sameratio as'the marketing quotas
arerestablished forthe-divided tracts.or
as the county ’ASC-committee
determines:that:

(1) The proceeds from such
marketings are received by the owner or
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operator of one or more of the divided
tracts, or

(2) The owners of the divided tracts
agree.

§723.209 Determination of acreage
allotments, marketing quotas, and yields
for combined farms.

(a) Burley tobacco. The farm yield for
a combined burley farm shall be the
weighted average of the tract yields for
the tracts being combined. The weighted
average shall be the summation of the
extensions of each respective tract's
contribution percentage times the tract’s
yield.

(b) Flue-cured tobacco. Flue-cured
farm acreage allotments, history
acreages, and other basic data for
combined farms shall be computed for
the base period in accordance with part
719 of this chapter, except that the
preliminary farm yield for a combined
farm shall be the weighted average of
the tract yields for the tracts that
comprise the combination. The weighted
average shall be the summation of the
extensions of the each respective tract’s
contribution percentage times the tract's
yield. The farm yield for the combined
farm shall be determined by multiplying
the preliminary farm yield for the
combined farm by the national yield
factor for the current year.

§723.210 Corrections of errors and
adjusting inequities In acreage allotments
and marketing quotas for old farms.

(a)(1) General. The allotment or quota
for a farm under a long-term land use
program agreement shall be given the
same consideration under this section as
the allotment or quota for any other old
farm. Notwithstanding the limitations
contained in any other section of this
part, the farm acreage allotment or
marketing quota for each kind of
tobacco established for an old farm may
be increased to correct an error or
adjust an inequity if the county ASC
committee determines, with the
approval of a representative of the State
ASC committee, that the increase is
necessary to establish an allotment or
quota for such farm which is fair and
equitable in relation to the allotment or
quota for other old farms in the county
in which the farm is located. Correction
of errors shall be made out of that
portion of the national reserve held at
the national level.

(2) Burley tobacco. The reserve for
adjusting inequities under this
paragraph will be prorated to States
based on the relationship of the total of
the preliminary farm marketing quotas
in each State to the national total of
preliminary farm marketing quotas.

(3) All kinds of tobacco except burley
tobacco. The reserve for adjusting
inequities under this paragraph will be
prorated to States based on the
relationship of the total preliminary
farm acreage allotments in each State to
the national total of preliminary farm
acreage allotments.

(b) Basis for adjustment. Increases to
adjust inequities in acreage allotments
or marketing quotas shall be made on
the basis of the past farm acreage,
yields, and farm acreage allotments of
tobacco, making due allowances for
failed acreage and acreage prevented
from being planted because of a natural
disaster as determined under part 718 of
this chapter; land, labor, and equipment
available for the production of tobacco;

crop rotation practices; and the soil and .

other physical factors affecting the
production of tobacco. The total of all
adjustments in old farm allotments or
quotas under this paragraph shall not
exceed the pounds apportioned to the
county for such purpose.

(c)(1) Burley tobacco. Adjustments in
a farm marketing quota under this
paragraph shall become a part of the
farm marketing quota.

(2) Flue-cured tobacco. Acreage
apportioned to a farm under this section
becomes a part of the farm acreage
allotment. The farm marketing quota for
such a farm shall be adjusted by
multiplying the adjusted farm acreage
allotment by the farm yield.

(3) All other kinds of tobacco. For all
other kinds of tobacco, acreage
approved for a farm under this section
becomes a part of the farm acreage
allotment.

§723.211 Allotments, quotas, and yields
for farms acquired under right of eminent
domain.

(a) Determination of acreage
allotments and marketing quotas. The
determination of farm acreage
allotments and marketing quotas for
farms acquired by an agency having the
right of eminent domain, the transfer of
such allotments or quotas to a pool, and
reallocation from the pool shall be
administered as provided in part 719 of
this chapter. Where all or a part of an
allotment or quota is pooled, all or a
proportionate part of the farm acreage
allotment or marketing quota shall be
pooled.

(b) Closing dates. The State ASC
committee shall establish, in accordance
with instructions issued by the Deputy
Administrator, a final date for:

(1) Release. Releasing pooled farm
acreage allotment or farm marketing
quota to the county ASC committee for
reapportionment to other farms in the

county having allotments or quotas for
the same kinds of tobacco.

(2) Request for reapportionment.
Filing a request to receive reapportioned
acreage or quota from the county ASC
committee for the current year.

(c) Displaced owner release. The
displaced owner of a farm may, not later
than the final release date established
by the State ASC committee for the
current year, release in writing to the
county ASC committee for the current
year, all or any part of the acreage
allotment or burley tobacco marketing
quota for the farm in a pool under part
719 of this chapter for reapportionment
for the current year by the county
committee to other farms in the county
having allotments or marketing quotas
for the same kind of tobacco.

. (d) Reapportionment. The county ASC
committee may reapportion, not later
than 30 days after the final date
established by the State ASC committee
for requesting reapportioned acreage or
marketing quota for the current year, the
released acreage or quota or any part
thereof to other farms in the county on
the basis of the past farm acreage or
marketings and the past farm acreage
allotments or quotas for the same kind
of tobacco; land, labor, and equipment
available for the production of such kind
of tobacco; crop rotation practices; and
soil and other physical factors affecting
the production of such kind of tobacco.

(e) Effect of reapportionment. For
purposes of establishing future farm
allotments or quotas, any reapportioned
allotment or quota shall not be
considered as planted on the farm to
which the allotment or quota was
reapportioned.

(f) Burley or flue-cured tobacco
provisions. For burley or flue-cured
tobacco:

(1) Farm Yield. The farm yield for a
farm to which a pooled marketing quota
is transferred shall be determined in
accordance with instructions issued by
the Deputy Administrator.

(2) Undermarketings or
overmarketings. The undermarketings of
a farm acquired by eminent domain
shall be added to the marketing quota
for the receiving farm and the
overmarketings of the acquired farm
shall be subtracted from the marketing
quota of the receiving farm.

(3) Undermarketings while in eminent
domain pool. The pooled quota is
considered planted while in the pool.
Therefore, for the purpose of
determining undermarketings during the
time the quota is pooled, the effective
quota is considered to be zero.
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§723.212 Time for making reduction of
farm marketing quotas or acreage
allotments for violation of the marketing
quota or acreage allotment regulations for
a prior marketing year.

Any reduction made in a farm acreage
allotment or farm marketing quota for
the current year for any of the reasons
provided for in § 723.408 of this part,
shall be made no later than April T of
the current year in the States of
Alabama, Florida, Georgia, North
Carolina, South Carolina, and Virginia;
or May 1 in all other States. If the
reduction cannot be made by such dates
for the current year, the reduction shall
be made in the farm acreage allotment
or farm marketing quota next
established for the farm, but no later
than by corresponding dates in a later
year. No reduction shall be made in the
farm acreage allotment or farm
marketing quota for any farm for a
violation if the farm acreage allotment
or marketing quota for such farm for any
prior year was reduced because of the
same violation.

§723.213 Approval of acreage allotments
and marketing quotas and notices to farm
operators.

(a) Review by State ASC committee.
All farm yields, acreage allotments, and
marketing quotas shall be determined by
the county ASC committee of the county
in which the farm is located and shall be
reviewed by a representative of the
State ASC committee.

(b) Notice to farm operator. An
official notice of the effective farm
acreage allotment or farm marketing
quota shall be mailed to the operator of
each farm shown by the records of the
county ASC committee to be entitled to
an allotment or quota. The notice to the
operator of the farm shall constitute
notice to all persons who as operator,
landlord, tenant, or sharecropper are
interested in the farm for which the
allotment or quota is established.
Insofar as practicable, all notices shall
be mailed in time to be received prior to
the date of any tobacco marketing quota
or acreage allotment referendum. A
copy of such notice containing the date
of mailing or a printout summary of such
data shall be maintained for not less
than 30 days in a conspicuous place in
the county ASCS office and shall
thereafter be kept available for public
inspection in the office of the county
ASC committee. A copy of the notice of
acreage allotment or marketing quota
certified as true and correct shall be
furnished without charge to any person
interested in the farm for which the
allotment or quota is established.

(c) Mailing notices.—(1) All kinds of
tobacco. If the county ASC committee

determines that the acreage allotment or
farm marketing quota established for
any farm may be changed because of,

(i) Violations. A violation of the
acreage allotment or marketing quota
regulations for a prior marketing year,

(ii) Agricultural production. Removal
of the farm from agricultural production,

(iii) Farm division. Division of the
farm, or

(iv) Farm combination. Combination
of the farm, mailing of the notice of such
acreage allotment or marketing quota
may be delayed, but not later than the
date specified in paragraph (c)(2) of this
section.

(2) Time for mailing notices. The
notice of acreage allotment or marketing
quota for any farm shall be mailed no
later than April 1 of the current year in
the States of Alabama, Florida, Georgia,
North Carolina, South Carolina, and
Virginia or May 1 of the current year in
all other States.

(d) Marketing quota erroneous
notice.—{1) If the official written notice
of the farm acreage allotment and
marketing quota issued for any farm
erroneously stated an acreage allotment
or marketing quota larger than the
correct effective farm acreage allotment
or marketing quota, the acreage
allotment or marketing quota shown on
the erroneous notice shall be deemed to
be the tobacco acreage allotment or
marketing quota for the farm for the
current year only, if the county ASC
committee determines (with the
approval of the State Executive
Director) that the:

(i) Error was not so gross as to place
the operator on notice thereof, and

(ii) Operator, relying upon such notice
and acting in good faith, materially
changes the operator's position with
respect to the production of the crop.

(2) Undermarketings and
overmarketings for farms for which the
erroneous notice of marketing quota is
applied shall be determined based on
the correct effective farm marketing
quota.

(3) For purposes of determining
history acreage the correct acreage
allotment shall be used, in determining
whether or not 75 percent of the
allotment has been planted.

§723.214 Application for review.

Any producer who is dissatisfied with
the farm acreage allotment and
marketing quota established for the
producer's farm may, within 15 days
after mailing of the official notice of the
farm acreage allotment and marketing
quota, file application in writing with
the county ASCS office to have such
allotment and marketing quota reviewed

by a review committee in accordance
with part 711 of this chapter.

§723.215 Transfer of tobacco farm
acreage allotment or farm marketing quota
that cannot be planted or replanted due to
a natural disaster.

(a) Designation of counties affected
by a natural disaster. The State ASC
committee shall determine those
counties affected by a natural disaster
(including but not limited to hurricane,
rain, flash flood, hail, drought, and any
other severe weather) which prevents
the timely planting or replanting of any
of the tobacco acreage allotment or
marketing quota for any farm in the
county. The county ASC committee of
each county affected by the
determination shall publicize the
determination.

(b) Application for transfer. The
owner or operator of a farm in a county
designated for any year under paragraph
(a) of this section may file a written
application for transfer of tobacco
acreage with the farm acreage allotment
or marketing quota for such year to
another farm or farms in the same
county or in any other nearby county in
the same or another State if such
acreage cannot be planted or replanted
because of the natural disaster
determined for such year. The
application shall be filed with the
county ASC committee for the county in
which the farm affected by such disaster
is located. If the application involves a
transfer to a nearby county, the county
ASC committee for the nearby county
shall be consulted before action is taken
by the county ASC committee receiving
the application.

(c)(1) Amount of burley tobacco
transfer. The burley quota to be
transferred shall not exceed the smaller
of:

(i) The effective farm quota
established under this part less such
quota planted to tobacco and not
destroyed by the natural disaster, or

(ii) The quota requested to be
transferred.

(2) Amount of transfer for other than
burley tobacco. The allotment to be
transferred shall not exceed the smaller
of:

(i) The farm allotment established
under this part less such acreage
planted to tobacco and not destroyed by
the natural disaster, or

(ii) The allotment requested to be
transferred.

(d) County ASC committee approval.
The county ASC committee shall
approve the transfer if it finds that:

(1) All or part of the farm acreage
allotment or marketing quota for the
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transferring farm could not be timely
planted or replanted because of the
natural disaster.

(2) One or more of the producers of
tobacco on the transferring farm will be
a bona fide producer engaged in the
production of tobacco on the receiving
farm and will share in the proceeds of
the tobacco.

(e) Cancellation of transfer. If a
transfer is approved under this section
and it is later determined that the
conditions in paragraph (d) of this
gection have not been met, the county
ASC committee, or the Deputy
Administrator may cancel such transfer.
Action by the county ASC committee to
cancel a transfer shall be subject to the
approval of the State ASC committee or
its representative.

(F) Acreage history credits. Any
acreage transferred under this
paragraph shall be considered for the
purpose of determining future allotments
or quotas to have been planted to
tobacco on the farm from which such
allotment or quota is transferred.

(g) Closing dates. The closing date for
filing applications for transfers with the
county ASC committee shall be July 15
of the current year. Notwithstanding
such closing date requirement, the
county ASC committee may accept
applications filed after the closing date
upon a determination by the county
ASC committee that the failure to timely
file an application was the result of
conditions beyond the control of the
applicant and a representative of the
State ASC committee approves such
determination.

§723.216 Transier of tobacco acreage
allotment or marketing quota by sale, lease,
or owner.

(a) Except with respect to cigar binder
(types 54 and 55) tobacco, tobacco
acreage allotments or marketing quotas
may be transferred between eligible
farms in accordance with the provisions
of this section.

(1) Types of transfers. With respect to:

(i) Cigar filler (type 46) and cigar filler
(types 42, 43, and 44), tobacco, transfers
may be by lease only.

(ii) Flue-cured tobacco, transfers may
be by:

(A) Sale, or

(B) Lease under certain natural
disaster conditions provided in this
section.

l (iii) Burley tobacco, transfers may be
Wi

(A) Lease,

(B) Owner, or

(C) Sale, when a sale is required to
prevent forfeiture of purchased or
reallocated quota.

(iv) Fire-cured, dark air-cured, and
Virginia sun-cured tobacco, transfers
may be by:

(A) Lease,

(B) Owner, or

(C) Sale.

(2) Transfer agreement. In order to
transfer a marketing quota or allotment
between two eligible farms, including a
marketing quota or allotment that is
pooled in accordance with part 719 of
this chapter, the transfer must be
recorded on Form ASCS-375 and:

(i) Where to file. Filed in the county
ASCS office which serves the county in
which the transferring farm is located
for administrative purposes.

(ii) Signature-burley tobacco. Signed
by, for burley tobacco only:

(A) Leases. The owner and operator
of the transferring farm and the owner
or operator of the receiving farm.

(B) Sales. The owner of the selling
farm and an active burley tobacco
producer who is the buyer. If the buyer
is neither owner nor operator of the
farm to which the quota will be
assigned, the owner or operator of the
farm must give written consent for the
quota to be assigned to the farm.

(C) Owner transfers. The owner of the
transferring farm, who also must be the
owner or operator of the receiving farm.

(iii) Signature-flue-cured tobacco.
Signed by, for flue-cured tobacco only:

(A) Leases. The owner of the
transferring farm and the owner or
operator of the receiving farm.

(B) Sales. The owner of the selling
farm and an active flue-cured tobacco
producer who is the buyer. If the buyer
is neither owner nor operator of the
farm to which allotment and quota will
be assigned, the owner or operator of
the farm must be given written consent
for the allotment and quota to be
assigned to the farm.

(iv) Signatures—except burley and
flue-cured tobacco. Signed by, for all
kinds of tobacco other than burley and
flue-cured tobacco, the owner and
operator of the transferring farm and the
owner or operator of the receiving farm.

(v) Witness. Each person whose
signature is required by paragraphs
(a)(2) (ii), (iii), or (iv) of this section must
sign Form ASCS-375 in the presence of
a State or county ASC committee
member or employee who shall sign
Form ASCS-375 as a wilness, except
that when both the owner and the
operator of a transferring farm must
sign, such witness is required for the
signature of either the owner or
operator, but not both. If such signatures
cannot be witnessed in the county ASCS
office where the farm is administratively
located, they may be witnessed in any
State or county ASCS office convenient

to the owner or operator’s residence.
The requirement that signatures be
witnessed for producers that are ill,
infirm, reside in distant areas, or are in
similar hardship situations or may be
unduly inconvenienced may be waived
provided the county ASCS office mails
Form ASCS-375 for the required
signatures;

(b) Effective date. In order for the
transfer to be effective for the current
year, the Form ASCS-375 shall be filed:

(1) When to file—burley tobacco. For
burley tobacco:

(i) On or before July 1 of the current
year, except as provided in paragraph
(b)(1)(ii) of this section. An agreement to
transfer quota by lease may be
considered to have been filed on July 1
of the current year if such transfer
agreement is filed not later than the end
of the marketing year that begins during
the current year and the county ASC
committee, with the concurrence of the
State ASC committee, determines that
on or before July 1 of the current year
the lessee and lessor agreed to such
lease and transfer of quota and the
failure to file such transfer agreement
did not result from gross negligence on
the part of any party to such lease and
transfer.

(ii) After July 1 of the current crop
year and before February 16 of the
following calendar year when the
transfer is by lease and the transferring
farm has suffered a loss of production of
burley tobacco due to hail, drought,
excessive rain, wind, tornado, or other
natural disasters as determined by the
Deputy Administrator.

(2) When to file—flue-cured tobacco.
For flue-cured tobacco:

(i) On or before June 15 if the transfer
is by sale.

(ii) After June 30 and on or before
November 15 for a transfer by lease
when the transferring farm has suffered
a loss of production of flue-cured
tobacco due to drought, excessive rain,
hail, wind, tornado, or other natural
disasters as determined by the Deputy
Administrator.

(3) When to file—except burley and
flue-cured tobacco. For all other kinds of
tobacco, by the date established by the
State ASC committee, except that a
lease shall be effective if the county
ASC committee, with the approval of a
State ASC committee representative,
finds that the producer was prevented
from timely filing the transfer agreement
due to reasons beyond the control of the
producer,

(c) Approval or disapproval. The
county ASC committee or its designee
shall approve each transfer agreement
that meets the eligibility requirements of
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this section. The county ASC committee
shall disapprove any transfer agreement
that does not meet the eligibility
requirement of this section. Any
approval or disapproval of a transfer
agreement shall to the extent possible
be made within 30 days after the
transfer agreement is filed with the
county ASC committee unless additional
time is required as the result of
conditions beyond the control of the
county ASC committee. However;

(1) Burley tobacco. If an agreement is
filed after July 1 which provides for the
sale of quota, a transfer agreement shall
not be approved until the next year's
quota is computed for the selling farm.
In addition, if marketing quota
referendum will be conducted to
determine whether or not quotas will be
in effect for the crop, a transfer
agreement shall not be approved until
the Secretary announces that quotas
have been approved by referendum.

(2) Flue-cured tobacco. If an
agreement is filed after June 15 which
provides for the sale of an allotment and
quota, a transfer agreement shall not be
approved until next year's allotment and
quota is computed for the selling farm.
In addition, if a marketing quota
referendum will be conducted to
determine whether or not quotas will be
in effect for the crop, a transfer
agreement shall not be approved until
the Secretary announces that quotas
have been approved by referendum.

(d) Time of determination. An
approved transfer agreement shall
become effective for the then current
crop year, except that if an agreement
that is filed after June 15 for the sale of
flue-cured tobacco quota or after July 1
for the sale of burley tobacco quota,
such approved agreement shall become
effective for the next crop year.

(e) Burley tobacco. For burley tobacco
only:

(1) Basis for transfer by sale. If the
transfer of a quota is by sale, the
transfer shall be based on part or all of
the farm poundage quota.

2) Basis for transfer by lease or
owner. If the transfer of a quota is by
lease or by the owner, transfer shall be
based on a part of or all of the effective
farm poundage quota.

(3) Accumulation of quota. A transfer
by lease or by owner shall not be
approved if the county ASC committee
determines that the primary purpose of
the transfer is to accumulate the quota
on the farm (i.e., alternately transferring
to and from the farm for 2 or more years
to maintain the quota without
satisfactory evidence of plans for
producing the quota on the receiving
farm).

(4) Subleasing. In order to determine
whether there is any subleasing of a
burley farm marketing quota, the current
year is divided into two periods, the
period up to and including July 1, and
the period after July 1. The county ASC
committee shall not approve a transfer
during either period if the effect would
be both a transfer to and from the farm
during the same period. However, a
transfer may be approved within any
crop year if quota is transferred from a
farm for one or more years and the farm
subsequently is combined with another
farm that otherwise is eligible to receive
quota by lease or by the owner.

(5) Transferring farm restrictions. An
agreement to transfer quota from a farm
by lease or by the owner shall not be
approved:

(i) Limitation. If the pounds of quota
being transferred exceed the difference
obtained by subtracting from the
effective farm marketing quota the total
pounds of quota purchased and/or
reallocated from forfeited quota in the
current and two preceding years, as
adjusted to reflect changes in national
quota factors which have occurred since
each respective purchase and/or
reallocation of quota. However, this
provision shall not be applicable to
transfer agreements that are filed after
July.

(ii) New farm. If the farm is a new
farm. :

(iii) Reduction pending. 1f
consideration of a marketing quota
violation is pending which may result in
a quota reduction for the farm for the
current year. However, if the county
ASC committee determines that a
decision will not be made on the
pending case on or before the date
specified in § 723.212 of this part, a 1-
year transfer will be approved if
otherwise eligible.

(iv) Filed on or before July 1. Unless
the receiving farm is administratively
located in the same county as the
transferring farm,

(v) Filed after July 1. If the transfer
agreement is filed after July 1, unless the
county ASC committee in the county in
which the farm is located for
a}?ministrative purposes determines that
the:

(A) Farm's expected production of
burley tobacco is less than 80 percent of
the farm's effective marketing quota as a
result of a flood, hail, wind, drought,
excessive rain, tornado, or other natural
disaster.

(B) Acreage planted to burley tobacco
on the farm was sufficient to produce,
under average conditions, an amount of
tobacco which, when added to any
carryover tobacco from the previous

marketing year, would equal the farm’s
effective farm marketing quota.

(C) Lessor made reasonable and
customary efforts to produce the
effective farm marketing quota;

(D) Producers on the farm qualify for
price support in accordance with the
provisions of Part 1464 of this title; and

(E) Receiving farm is administratively
located in the same State as the
transferring farm.

(vi) Consent of lien holder. For a
multiple year transfer, if the farm is
subject to lien, unless the lien holder
agrees in writing to the transfer; and

(vii) Claim for marketing quota
penalty. If a claim has been filed against
the lessor for a tobacco marketing quota
penalty and the claim remains unpaid;
However, this provision shall not apply
if the claim is paid or the entire
proceeds of the lease of the quota are
applied against the claim and the county
ASC committee determines that the
amount paid for the lease represents a
reasonable price for the pounds of quota
being leased.

(viii) Forfeiture pending. To the extent
that forfeiture of such quota is expected
to become final before July 1.

(6) Receiving farm restrictions. An
agreement to transfer quota to a farm by
lease or by owner shall not be approved:

(i) Filed on or before July 1. If the
transfer agreement is filed on or before
July 1:

(A) Unless the receiving farm is
administratively located in the same
county as the transferring farm.

(B) If the pounds of quota being
transferred to the farm by lease or by
the owner exceed the smaller of 15,000
pounds or the difference between the
farm marketing quota and one-half the
result obtained by multiplying the acres
of cropland on the farm by the farm
yield.

(ii) Filed after July 1. If the transfer
agreement is filed after July 1, unless
the:

(A) Producers on the farm qualify for
price support in accordance with the
provisions of part 1464 of this title; and

(B) Pounds of quota to be transferred
to the lessee farm do not exceed the
difference obtained by subtracting the
effective farm marketing quota (before
the filing of the transfer agreement) for
the lessee farm from the total pounds of
tobacco marketed and/or available for
marketing (based on estimated pounds
of tobacco on hand and/or in the
process of being produced) from the
farm in the current year.

(C) Transferring farm is
administratively located in the same
State as the receiving farm.




Federal Register / Vol. 55, No. 119 / Wednesday, June 20, 1990 / Proposed Rules

25107

(7) Selling farm restrictions. A
transfer of quota from a farm by sale
shall not be approved:

(i) Forfeiture otherwise required.
Unless forfeiture of the quota otherwise
would be required. However, this
provision may be waived if:

(A) The quota was purchased and/or
reallocated to the farm during four
preceding years; and

(B) The county ASC committee, with
the concurrence of a representative of
the State ASC committee, determines
that the failure to permit the sale of
quota, to the extent otherwise permitted
by this section, would cause an undue
hardship on the seller and the:

() Sale is in connection with the
settlement of an estate which includes
the farm for which the quota was
established;

(2) Owner of the quota is experiencing
financial distress to the extent that
current year financing is unlikely;

(3) Owner of the quota is disabled due
to health reasons to the extent that such
person can no longer continue to share
in the risk of production of the
purchased and/or reallocated quota; or

(4) Owner of the quota is sharing in
the risk of production as an investing
producer and loses resources necessary
to produce the crop due to reasons
beyond such owner's control such as the
loss of a tenant or sharecropper and a
replacement can not be obtained.

(ii) Location of farms. Unless both the
selling farm and the buying farm are
administratively located in the same
county.

(iii) Pounds in excess of required
forfeiture, If the pounds of quota being
transferred exceed the pounds of quota
for which forfeiture otherwise is
required.

(iv) Reduction pending. If
consideration of an indicated marketing
quota violation is pending which may
result in quota reduction for the farm for
the current year. However, if the county
ASC committee determines that a
decision will not be made on the
pending case on or before the date
specified in § 723.212 of this part, a
transfer will be approved if otherwise
eligible.

(v) Forfeiture pending. If the
agreement for transfer by sale is filed
subsequent to the final date which is
permitted for the sale of the quota in
order to prevent forfeiture.

(vi) Claim for marketing quota
penalty. If a claim has been filed against
the seller for a tobacco marketing quota
penalty and the claim remains unpaid:
However, this provision shall not be
applicable if the claim for such penalty
is paid or the entire proceeds of the sale
of the quota are applied against the

claim and the county ASC committee
determines that the amount paid
represents a reasonable selling price for
the pounds of quota being sold.

(8) Restrictions on buying farm. A
transfer of quota to a farm by purchase
shall not be approved:

(i) Active producers, Unless the buyer
is an active burley tobacco producer.

(ii) Cropland limitation. If the sum of
the pounds of quota being transferred,
plus the pounds of quota previously
transferred to the farm in the current
year by lease or by the owner, exceeds
the difference between the farm
marketing quota and one-half the result
obtained by multiplying the acres of
cropland on the farm by the farm yield.

(1ii) Quota previously sold. 1f the farm
owner sold quota from the farm during
the current or either of the two
preceding years to prevent a forfeiture
of the quota.

(iv) Unless both the buying farm and
the selling farm are administratively
located in the same county.

(9) Period of transfer. A transfer by
lease or by owner may be for a period of
one to five years: However, an
agreement to transfer quota by lease
shall be limited to the current crop year
if the transfer is filed after July 1 in
accordance with the natural disaster
provisions of this section.

(10) Redetermination of quota after
transfer by lease or by the owner. After
a transfer by lease or by the owner, the
effective farm marketing quota shall be
redetermined for both the transferring
farm and the receiving farm.

(11) Apportionment of data-selling
farm. The pounds of farm marketing
quota retained on the selling farm after
the sale of quota shall be divided by the
farm marketing quota established for the
selling farm before the sale to determine
a factor for apportioning farm data. The
data to be retained on the selling farm
shall be determined by multiplying the
factor by the following data:

(i) The amount of any overmarketings
which have not been subtracted when a
determination is made of the effective
farm marketing quota of the selling farm;

(if) The pounds of quota which have
been transferred from the selling farm
by lease or by the owner in the current

" year;

(iii) The pounds of quota which have
been reduced in the current year as the
result of a marketing quota violation in a
prior year;

(iv) The pounds of quota transferred
to the farm by lease or by owner in the
previous year;

(v) The previous year's farm
marketing quota; and

(vi) The previous year's effective farm
marketing quota.

(12) Apportionment of data-buying
farm. The buying farm'’s share of each
respective item of farm data shall be
determined by subtracting the pounds
which are retained on the selling farm
for the respective item from the pounds
which were established for the selling
farm for the respective item before the
current sale of quota. However, the
pounds of quota transferred from the
selling farm by lease or by the owner
and/or the pounds of quota reduction
resulting from a marketing quota
violation on the selling farm may be
apportioned between the farms in
accordance with a written agreement
between the buyer and the seller if the
farm marketing quota retained on the
selling farm is sufficient to satisfy the
pounds of quota which were transferred
by lease or by the owner, the pounds of
quota which have been reduced as the
result of a marketing quota violation,
and the overmarketings for the farm, if
any. The data determined in accordance
with this paragraph shall he added to
any previous data for the buying farm.

(13) Redetermination Quota after sale
or purchase of quota. After adjusting the
data in accordance with the provisions
of this section, the effective farm
marketing quota shall be determined for
both the buying and selling farm.

(14) Farm division after transfer by
lease. If a farm is divided after there has
been a transfer of a marketing quota to
the farm by lease, the transferred quota
shall be divided in the manner which is
designated in writing by the lessee. In
‘the absence of a written designation, the
leased quota shall be apportioned in the
same manner as the farm marketing
quota of the parent farm.

(15) Multiple year transfer by lease or
by owner. The effective farm marketing
quota on a receiving farm having a
multiple-year transfer agreement in
effect shall be adjusted for each year for
which such transfer agreement is in
effect to reflect any decrease in the
national quota factor which causes the
farm marketing quota established for the
transferring farm to be less than the
pounds of quota~which have been
transferred to the receiving farm.

(16) Considered planted credit.
Considered planted credit shall be given
to the transferring farm when tobacco
quota is transferred from the farm by
lease or by owner.

(f) Flue-cured tobacco. For flue-cured
tobacco only:

(1) Location of buying and selling
farms. Marketing quota transferred by
sale must be to a farm administratively
located within the same county.

(2) Maximum quota to be transferred
by sale. If the transfer is by sale, the
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transfer shall be based on part or &1l of
the farm poundage guota. The maximum
quota that may be transferred by sale is
the farm poundage quota.

(3) Transfer by lease-involvement of
outside parties. If the transfer is by
lease, only the lessor and lessee (or any
attorney, trustee, bank, or other agent
who regularly represents either the
lessor or lessee in business transactions
unreiated to the production or marketing
of tobacco) may be parties to, or
involved in the arrangements for such
transfer. The transfer shall be based on
a portion or all of the effective farm
poundage guota. The maximum quota
that may be transferred by lease is the
effective farm poundage quota.

(4) Lessor farm restrictions. A transfer
of quota from a farm by lease shall not
be approved:

(i) New farm. If the farm is a new
farm.

(ii) Natural disaster. Unless the
county ASC commitiee in the county in
which the farm is located for
administrative purposes determines that
the:

(A)(7) The farm has planted an
acreage equal to or more than B0 percent
of the effective farm acreage allotment,
or

(2) In accordance with guidelines
issued by the Deputy Administrator, the
planted acreage of flue-cured tobacco on
the farm is sufficient to produce, under
average conditions, an amount of
tobacco which, when added to any
carryover tobacco from the previous
marketing year, would equal the farm's
effective farm marketing quota;

(B) Lessor made reasonable and
customary efforts to produce the
effective farm marketing quota;

(C) Producers on the farm qualify for
price support in accordance with the
provisions of part 1464 of this title; and

(D) Farm's expected production of
flue-cured tobacco is less than 80
percent of the farm's effective marketing
quota as a result of a drought, excessive
rain, hail, wind, tornado, or other
natural disaster as determined by the
Deputy Administrater. -

(iit) Claim for tobacco marketing
quota penaity. If a claim has been filed
against the lessor for tobacco marketing
quota penalty and the claim remains
unpaid unless the claim is paid or the
entire proceeds of the lease of the
allotment and quota are applied against
the claim and the county ASC
committee determines that the amount
of the lease represents a reasonahle
price for the pounds of guota being
leased.

(iv) Located in the same State. Unless
the lessor farm is administratively

located in the same State as the lessee
farm.

(5) Lessee farm restrictions. A
transfer of quota to a farm by lease shall
not be approved:

(i) Price support eligibility. Unless the
producers on the farm qualify for price
support under the provisiors of part
1464 of this title; and

(ii) Limitation. If the pounds ef quota
to be transferred to the lessee farm
exceed the difference obtained by
subtracting the effective farm marketing
quota (before the filing of the transfer
agreement) for the lessee farm from the
total pounds of tobacco marketed and/
or available for marketing [based on
estimated pounds of tobacco on hand
and/or in the process of being produced)
from the farm in the current year.

(iii) Located in same State. Unless the
lessee farm is administratively located
in the same State ag the lessor farm.

(8) Selling farm restrictions. A
transfer of quota from a farm by sale
shall not be approved:

{i) Previously purchased and/or
reallocated guota. If the farm marketing
quota includes quota that was bought,
and/or reallocated from the quota which
has been forfeited and the purchase
and/or reallocation became effective in
the 4 preceding years: However, this
provision shall not be applicable if:

(A)(1) The guota being sold was
purchased ia such period, if forfeiture of
such quota is required by § 723.220 of
this part, and the amount of quota being
transferred does not exceed the amount
of quota for which forfeiture otherwise
is required in accordance with the
provisions of § 723.220 of this part; or

{2) The county ASC committee, with
the concurrence of a representative of
the State ASC committee, determines
that the failure to approve the sale
would cause an undue hardship on the
seller and:

(B) The sale is in connection with the
settlement of an estate which includes
the farm for which the quota was
established;

{C) The owner of the quota is
experiencing financial distress to the
extent that current year financing is
unlikely;

(D) The owner of the quota is disabled
due to health reasons to the extent that
such persen can no longer continue to
share in the risk of production of the
purchased and/or reallocated quota; or

(E) The owner of the quota is sharing
in the risk of production as an investing
producer and loses resources necessary
to produce the crop due to reasons
beyond such owner's control such as the
loss of a tenant or share cropper and a
replacement cannot be obtained.

(ii) Reduction pending. If
consideration of an indicated violation
is pending which may result in an
allotment and quota reduction for the
farm for the current year. However, if
the county ASC committee determines
that'a decision will not be made on the
pending case on or before April 1, a
transfer may be approved.

(iii) Forfeiture peading. If the
agreement for transfer by sale is filed
subsequent to the final date which is
permitted for the sale of the allotment
and quota in order to prevent forfeiture.

(iv) Consent of lien holder. If the farm
is subject to a lien unless the lien holder
agrees in writing to the transfer:
However, consent of a lien holder is not
required for a transfer of the pounds of
quota for which forfeiture is required in
accordance with the provisions of
§ 723.220 of this part.

(v) Claim for markeling guota penalty.
If a claim has been filed against the
seller for a tobacco marketing quota
penalty and the claim remains unpaid:
However, this provision shall not be
applicable if the claim for such penalty
is paid or the entire proceeds of the sale
of the allotment and quota are applied
against the claim and the county ASC
committee determines that the amount
paid represents a reasonable selling
price for the pounds of guota being sold.

(vi) Allotment ond quota subject to an
approved Conservation Reserve
Program contract, If the allotment and
quota is subject to an approved
Conservation Reserve Program contract,
unless forfeiture otherwise would be
required in accordance with the
provisions of § 723.220 of this part.

(7) Buying farm restrictions. A
transfer of quota to a farm by purchase
shall not be approyed:

(i) Active producer. Unless the buyer
is an active flue-cured tobacco producer.

(ii) Tillable cropland limitation. If the
sum of the pounds of quota being
transferred, plus the pounds of quota
previously transferred to the farm in the
current year by lease, exceeds the
difference between the farm marketing
quota and one-half the result obtained
by multiplying the acres of tillable
cropland by the farm yield.

(iif) Quota previously sold. i the farm
owner sold quota from the farm during
the current or any of the 4 preceding
years or 2 years if such sale was to
prevent a forfeiture of the quota.

(iv) Installment payment option.
Unless the buyer of the flue-cured
tobacco acreage allotment and
marketing guota has been afforded an
option to pay for such allotment and
quota in two to five equal annual
installments payable each fall beginning
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with the fall of the crop year in which
the transfer becomes effective and such
buyer certifies on a form prescribed by
the Deputy Administrator that such
option has been made available to the
buyer.

(8) Allotment and quota efter transfer
by lease. The effective farm acreage
allotment and the effective farm
marketing quota shall be determined for
both the lessee farm and the lessor farm
in accordance with the provisions of
§§ 723.205 and 723.206 of this part,
respectively.

(9) Apportionment of data after
transfer of quota by sale-selling farm.
The pounds of farm marketing quota
retained on the selling farm after the
sale of quota shall be divided by the
farm marketing quota established for the
selling farm before the sale to determine
a factor for apportioning farm data for
the current year and for the base period.
The data to be retained on the selling
farm shall be determined by multiplying
the factor by the following data:

(i) The planted and considered
planted acres for the base period;

(ii) The history acres for the base
period;

(iii) The farm acreage allotment for
the current year and for the base period;

(iv) The amount of any
overmarketings which have not been
subtracted when a determination is
made of the effective farm marketing
quota of the selling farm;

(v) The pounds of quota which have
been transferred from the selling farm
by lease in the current year;

(vi) The acres of allotment which have
been reduced in the current year as the
result of a marketing quota violation in a
prior year;

(vii) The pounds of quota transferred
to the farm by lease in the previous
year;

(viii) The previous year's farm
marketing quota;

(ix) The previous year's effective farm
marketing quota and

(x) The previous year's marketings.

(10) Apportionment of datg-buying
farm. The pounds of farm marketing
quota which have been purchased shall
be divided by the farm yield for the
buying farm in order to determine the
farm acreage allotment for the buying
farm. The buying farm's share of other
farm data shall be determined by
subtracting the acres or pounds, as
applicable, which are retained on the
selling farm from the acres or pounds
which were established for the selling
farm before the current sale of quota:
However, the acres computed for the
acres of reduction resulting from a
marketing quota violation for the buying
farm shall be multiplied by a factor

determined by dividing the farm yield of
the selling farm by the farm yield of the
buying farm in order to determine the
acres of reduction from the buying farm
for the current year. The pounds of
quota transferred from the selling farm
by lease and/or the acres of allotment
reduction resulting from a marketing
quota violation on the selling farm may
be apportioned between the farms in
accordance with a written agreement
between the buyer and the seller if the
farm marketing quota retained on the
selling farm is sufficient to satisfy the
pounds of quota which are leased, the
pounds of quota which have been
reduced as the result of a marketing
quota violation, and the overmarketings
for the farm, if any. The data determined
in accordance with this paragraph shall
be added to any previous data for the

- buying farm.

(11) Allotment and quota. After
adjusting the data in accordance with
the provisions of this section, the farm
acreage allotment, the effective farm
acreage allotment, and the effective
farm marketing quota shall be
determined for both the buying and the
selling farm.

(12) Effect of price support eligibility.
If a lease agreement is filed after the
farm operator reports the acreage of
tobacco on the farm in the current year,
the effective farm acreage allotment
which has been determined prior to the
approval of the transfer will be used in
determining price support eligibility for
the farm.

(13} Violation of lease provisions. (i)
If, after a lease agreement is approved,
information is brought to the attention of
the county ASC committee which
indicates that either the lessor or the
lessee, or both, knowingly filed a false
certification with respect to a transfer of
quota by lease, the county ASC
committee shall schedule a hearing,
notify such person of the time and place
of the hearing, and present evidence at
the hearing with respect to the
allegation of false certification. If, as a
result of the evidence presented, the
county ASC committee determines that
such person knowingly made a false
certification, the county ASC committee
shall notify the person of the
determination and afford such person 15
days after the mailing of the notice to
request a review of the determination by
a review committee as provided for by
part 711 of this chapter.

(ii) If it is determined that the lessor
knowingly made a false certification, the
next flue-cured tobacco acreage
allotment and marketing quota
established for the lessor's farm shall be
reduced by that percentage which the
leased quota was of the total flue-cured

tobacco farm marketing quota
established for the farm in the year of
the lease.

(iii) If it is determined that the lessee
knowingly made a false certification, the
lease agreement for purposes of the flue-
cured tobacco marketing quota program
with respect to the lessee's farm shall be
considered to be null and void as of the
date approved by the county ASC
committee.

(14) Considered planted credit.
Considered planted credit shall be given
to the lessor farm for the tobacco
acreage allotment which is deducted as
the result of the transfer of quota from
the farm by lease.

(15) Sale of quota with installment
payment option. Notwithstanding any
other provision of this section the owner
of a farm who sells any flue-cured
tobacco acreage allotment and
marketing quota may:

(i) Negotiate with more than one
prospective buyer before selling such
allotment and quota; or

(ii) Sell such allotment and quota to
any eligible buyer whom such owner
may select; or

(iii) Sell such allotment and quota for
& single payment; or

(iv) Include provisions in the
agreement of sale to protect the seller's
interest if the buyer fails to make full
payment. Such provisions may not
include the use of such allotment and
quota as collateral for purposes of
protecting the seller's interest in the
allotment and quota.

(v) Flue-cured tobacco acreage
allotment and marketing quota
purchased in accordance with this
subparagraph shall not revert to the
seller’s farm but shall remain with the
farm to which assigned at the time of
purchase even though the buyer fails to
make full payment to the seller for such
allotment and quota.

(g) Burley and flue-cured tobacco. For
burley or flue-cured tobacco:

(1) Carryover tobacco. If tobacco is
marketed after the entire farm marketing
quota of the producing farm has been
transferred by sale, the tobacco shall be
considered as having been marketed on
each farm to which farm marketing
quota was transferred by sale in
accordance with a transfer agreement
filed after June 15 for flue-cured tobacco,
or July 1 for burley tobacco, of the last
year in which a farm marketing quota
was established for the producing farm.
Such marketing shall be prorated to
each farm in proportion to the pounds of
farm poundage quota purchased by each
farm. If there was more than one farm to
which a farm marketing quota was
transferred by sale, the marketing may
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be assigned to the farms in the manner
agreed to in writing by each of the
buyers of such farm marketing quota.

(2) Cancellation of transfer. A transfer
of flue-cured allotment and quota, or
burley quota, under this section which
was approved in error or on the basis of
incorrect information furnished by the
parties to the agreement shall be
canceled by the county ASC committee.
For the purpose of determining any
overmarketings and undermarketings
from the farms, and for the purpose of
determining eligibility for price support
and marketing guota penalties, the
cancellation shall be effective as of the
date of approval. However, such
cancellation shall not be effective for
the current marketing vear for price
support and marketing quota penalty
purposes if the:

(i) Transfer approval was made in
error or on the basis of incorrect
information which had been
unknowingly furnished by the parties to
the agreement; and

(if) Parties to the transfer agreement
were not notified of the cancellation
before the marketing for the receiving
farm exceeded the correct effective farm
marketing quota.

(3) Canceled because of frand. If a
transfer of a flue-cured allotment and
quota, or burley quota, is canceled
because of fraud on the part of the
owner of the transferring farm but no
fraud is attributable to either the owner
or operator of the receiving farm, such
cancellation shall be effective as of the
date of approval of the transfer except
for purposes of determining eligibility
for price support and marketing quota
penalties for the receiving farm. In such
case, the overmarketings shall be
charged against the farm from which the
transfer was made if the farm, after any
reconstitution which may be necessary
as a result of fraud, is assigned a flue-
cured allotment and quota, or burley
quota, against which the overmarketings
could be charged. Otherwise, the
overmarketings shall be charged against
any other farm involved in the fraud
having a flue-cured allotment and quota,
or burley quota, after any reconstitution
required by such fraud. Notwithstanding
the foregoing, any overmarketings on the
receiving farm which are in excess of
the amount of quota involved in the
canceled transfer shall be charged
against the receiving farm.

(4) Dissolution or revision of a
transfer agreement. A transfer
agreement may be dissolved or minor
revisions made with respect to such
agreement if a written request by all
parties to the agreement is made to the
county ASC committee by November 15
of the current marketing year for flue-

cured toebacco, or by February 15 of the
current marketing year for burley
tobacco. After any such dissolution or
revision of a transfer agreement, an
official notice of the flue-cured acreage
allotment and marketing quota, or
burley quota, shall be issued by the
county ASC committee to each of the
operators involved in the transfer
agreement.

(h) Cigar tobacco. For cigar-filler (type
46) and cigar-filler (types 42, 43, and 44)
tobacco only, the provisions of
paragraph (j) of this section are
applicable in addition to the following:

(1) Farm eligible. The owner and
operator (acting together if different
person) of any farm for which an old
farm tobacco acreage allotment is
established for the current year may
lease and transfer all or any part of the
farm acreage allotment established for
such farm to any other owner or
operator of a farm in the same county
with a current year's allotment {old or
new farm) for the same kind of tobacco
for use on such farm. Transfer of
allotments by lease shall not exceed 5
years.

(2) Transfer approved acre peracre.
The lease and transfer shall be
approved acre per acre.

(8) Considered planted credit. The
amount of allotment acreage which is
leased from a farm shall be considered
for the purpose of determining future
allotments (and tobacco history acreage)
to have been planted to tobacco en such
farm. The amount of allotment acreage
which is leased and transferred to a
farm shall not be taken into account in
establishing allotments for subsequent
years for such farms.

(4) Limitation on acreage transferred.
The total acreage allotted to any farm
after the transfer by lease of tobacco
acreage allotment to the farm shall not
exceed 50 percent of the acreage of
cropland in the farm, except that in the
case of cigar-filler (types 42, 43, 44, and
486) transfers, such transfers shall be
limited to a total of 10 acres.

(5) Transfer from the pool. Allotments
in a pool pursuant to part 719 of this
chapter may be eligible for lease and
transfer during the 3-year life of the
pooled allotment. An agreement to lease
and transfer shall not serve te extend
the life of such pooled allotment.

(i) Fire-cured, Dark air-cured, and
Virginia sun-cured tobacco. For Fire-
cured, Dark air-cured, and Virginia sun-
cured tobacco, only. the following
proavisions of this section are applicable
in addition te the following:

(1) Persons eligibie to file a record of
transfer (ASCS5-375)—sale or lease. The
owner and operator of any old farm for
which a Fire-cured, Dark air-cured, or

Virginia sun-cured tobacco allotment is
established for the current year may sell
or lease all or any part of such allotment
to any other owner or operater of a farm
in the same county, and in the same
State for Virginia fire-cured (type 21) or
Virginia sun-cured (type 37) tobaccos.
The receiving farm need not be an old
farm. In the case of a permanent
transfer, a statement signed by all
parties to the transaction confirming
that the sale has been made shall be
filed with the county ASC commitiee.

(2) By owner. The owner of any old
tobacco farm for which a Fire-cured,
Dark air-cured, or Virginia sun-cured
tobacco allotment is established for the
current year may transfer any or all of
such allotment permanently, or for a
term of years designated by the owner,
to another farm in the same county
(within the same State for Virginia fire-
cured and Virginia sun-cured tobaceo)
owned or controlled by such owner.

(3) Maximum period of transfer by
lease. Transfer of allotments by lease
shall not exceed 5 years.

(4) Productivity adjustment-reductions
in farm allotments being transferred.
The county ASC committee shall
determine a normal yield per acre for
each farm from which, and for each farm
to which, a tobacco acreage allotment or
any part thereof is transferred. (For
across county line transfers, the county
ASC committee for the county in which
each farm is located shall determine the
normal yield.) If the normal yield for the
farm to which transfer is made for the
year the transfer is to take effect
exceeds the normal yield for the farm
from which the transfer is to take effect
by more than 10 percent, the allotment
so transferred shall be reduced for
differences in farm productivity. The
county ASC committee shall determine
the amount of allotment to be
transferred by sale, lease, and by owner,
where productivity adjustment is
required under this paragraph as
follows:

{i) Multiply the normal yield
established for the farm from which the
allotment is being transferred by the
acreage being transferred, then

(ii) Divide the result by the normal
yield established for the farm to which
the allotment is to be so transierred. The
amount of allotment so transferred from
a farm shall be the full amount and the
amount of allotment so transferred to a
farm shall be the reduced amount. In the
case of temporary transfers of allotment
for 1 or more years by lease or by
owner, the productivity adjustment and
amount so transferred shail be
redetermined by the county ASC
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committee each year the transfer
remains in effect.

{5) Adjustments in farm history
acreage. The farm history acreage for
the immediately preceding 5 years on
farms from which and to which
permanent transfer of allotment is made
shall be adjusted by the county ASC
committee for each of the base years to
correspond with the amount of allotment
transferred between the farms. In the
case of temporary transfers of allotment
for 1 or more years by lease or by
owner, the farm history acreage shall
not be reduced on the farm from which
the transfer is made and farm history
acreage shall not be transferred to the
receiving farm.

(6) Limitation on acreage transferred.
The total of the Fire-cured, Dark air-
cured, or Virginia sun-cured tobacco
allotment which may be transferred for
each kind of tobacco, by sale, lease, or
by owner, to a farm shall not exceed 10
acres of allotment. However, the total of
each acreage for each kind of tebacco
allotted to any farm after such transfer
(the sum of its own allotment and the
acreage transferred after any
adjustment in normal yields for the
current year) shall not exceed 50 percent
of the acreage of cropland on the farm.
The cropland in the farm for the current
year for purposes of such transfers shall
be the total cropland as defined in part
719 of this chapter.

(7) Prohibition on permanent transfer.
A permanent transfer by sale or by
owner shall not be approved from any
farm to which an allotment was
permanently transferred by sale or by
owner within the 3 immediately
preceding crop years.

(8) Temporary transfer to non-owned
farm. A transfer requested on a
temporary basis to a farm controlled but
not owned by the applicant shall be
approved only if the applicant will be
the operator of the farm to which the
transfer is to be made for each year of
. the period for which the transfer is
requested. When the applicant for whom
such transfer has been approved no
longer is the operator of the receiving
farm due to conditions beyond such
operator’s control, the transfer shall
remain in effect unless the transfer is
terminated under the provisions of
paragraph (j) of this section. Conditions
beyond the operator's control shall
include, but not be limited to, death,
iliness, incompetence. or bankruptcy of
such person.

(9) Transfer of pooled allotment.
Allotments established for a farm as -
pooled allotment under part 719 of this
chapter may be transferred on a:

{i) Permanent basis during the 3-year
life of a pooled allotment, or

(i) Temporary basis for a term of
years not to exceed the remaining
number of crop years of such 3-year
period. A temporary agreement to
transfer shall not serve to extend the life
of such pooled allotment,

(10) New farm eligibility. Any farm
from which the entire farm allotment is
sold or permanently transferred by the
owner shall not be eligible for a new
farm tobacco allotment for the kind
transferred during the 5 years following
the year in which such transfer is made.

{11) Transfer of history acreage.
Permanent transfer of allotment shall
have the effect of transferring history
acreage, farm base, and marketing quota
attributable to such allotment. In the
case of a transfer by lease, the
transferred allotment shall be
considered for purposes of establishing
future allotments to have been planted
on the farm from which such allotment
was transferred.

(i) Tobacco except burley, flue-cured,
and cigar (types 54 and 55). For tobacco
that may be transferred in accordance
with the provisions of paragraph (h) or
(i) of this section, the following
provisions shall also apply:

(1) New farm allotment. A new farm
allotment shall not be transferred.

(2) Tobacco allotment subject to an
approved Conservation Reserve
Program contract. A transfer of
allotment designated for reduction
under a Conservation Reserve Program
contract shall not be approved.

(3) Subleasing prohibited. A transfer
of allotment from a farm shall not be
approved during the period for which a
current temporary transfer agreement is
in effect that transferred quota to the
same farm.

(4) Limitation on transfer to and from
d farm in the same year. If a transfer
agreement is in effect for the current
crop year for a farm, a transfer of
allotment shall not be approved during
the same crop year:

(i) From such farm receiving allotment
by transfer for such year, or

(ii) To such farm which had allotment
transferred from it for such year.

[5) Farm in violation. If consideration
of a violation is pending which may
result in an allotment reduction for a
farm for the current year, the county
ASC committee shall delay approval of
any transfer of allotment from or to the
farm until the violation is cleared or the
allotment reduction is made. However, if
the allotment reduction in such case
cannot be made effective for the current
crop year before the final date for
reducing allotments for violations, the
transfer may be approved by the county
ASC committee. In any case, if, after a
transfer of a tobacco acreage allotment

has been approved by the county ASC
committee, it is determined that the
allotment for the farm from which or to
which such acreage is transferred is to
be reduced for a violation, the allotment
reduction for such farm shall be delayed
until the following year.

(8) Cilaim for tobacco marketing quota
penalty. A transfer of acreage allotment
from a farm shall not be approved if a
claim has been filed against the lessor,
seller, or transferring owner for a
tobacco marketing quota penalty and
the claim remains unpaid. However, this
provision shall not apply if the claim is
paid or the entire proceeds of the lease
or sale of the allotment are applied
against the claim and the county ASC
committee determines that the amount
paid for the lease or sale represents a
reasonable price for the acres of
allotment being transferred.

(7) Approval after review period. A
transfer of allotment shall not be
approved by the county ASC committee
for any farm before the time of filing an
application for review, as shown on the
original allotment notice for the farm,
has expired. If an application for review
is filed for a farm involved in a transfer
agreement, such agreement shall not be
approved by the county ASC committee
until the allotment for such farm is
finally determined pursuant to part 711
of this chapter.

(8) Acreage allotment after lease and
transfer. The acreage allotment
determined after a temporary transfer
for a farm under the provisions of this
section shall be the allotment of such
farm for the current year only for the
purpose of determining:

(i) Excess acreage,

(ii) The amount of penaity to be
collected on marketings of excess
tobacco including absorption of
carryover penalty tobacco,

(iii) Eligibility for price support, and

(iv) The farm marketing quota and the
percentage reduction for a violation in
the allotment for the farm.

(8) Cancellation of transfer. Any
transfer of allotment under this section
which was approved by the county ASC
committee in error or on the basis of
incorrect information furnished by the
parties to the agreement shall be
canceled by the county ASC committee.
Such cancellation shall be effective as of
the date of approval for purposes of
determining eligibility for price support
and marketing quota penalties except
that such cancellation shall not be
effective for the current marketing year
for price support and marketing quota
penalty purposes, if:

(i) The transfer approval was made in
error or on the basis of incorrect
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information unknowingly furnished by
the parties to the transfer agreement;
and

(ii) The parties to the transfer
agreement were not notified of the
cancellation before the tobacco was
planted.

(10) Dissolution or revision. A transfer
agreement may be dissolved or minor
revisions made where a request by all
parties to the agreement is made in
writing to the county ASC committee.
Such written notification shall be filed
prior to planting the tobacco. A late filed
request to dissolve or revise the transfer
may be eifective for the current year if
the county ASC committee with
approval of a representative of the State
ASC cominittee determines that the
producer was prevented from timely
filing for reasons beyond such
producer’s control.

(11) Reconstituted farm. The allotment
for a farm being divided or combined in
the current year shall be the allotment
after the transfer has been approved.
Notwithstanding the above, in the case
of a division, the county ASC committee
shall allocate the acreage that was
transferred by lease to the tracts
involved in the division as the parent
farm owners and operators designate in
writing. In the absence of such
designation, the county ASC committee
shall apportion the leased acreage.

(12) Consent of lien holder. A transfer
of allotment other than by annual lease
shall not be approved from a farm
subject to a mortgage or other lien
unless the transfer is agreed to in
writing by the lien holder.

§723.217 Release and reapportionment of
old farm acreage allotments for Cigar-filler
and Binder (types 42, 43, 44, 54, and 55)
tobacco.

(a) Annual or permanent release of
acreage allotments to State commiltee.
Except as provided in this paragraph, all
or any part of a farm acreage allotment
on which Cigar-filler and Binder (types
42, 43, 44, 54, and 55) tobacco will not be
produced and which the operator of the
farm voluntarily releases on an annual
basis, or both the owner and operator
voluntarily releases on a permanent
basis, in writing to the State ASC
committee by not later than the final
date for filing releases established by
the State ASC committee for the current
year shall be deducted from the
allotment of such farm.

(1) For the farm voluntarily releasing
tobacco farm acreage allotment on an
annual basis, such acreage will be
considered as having been planted on
the releasing farm for the purpose of
eslablishing allotments for subsequent
years. For the farm receiving such

annual released acreage, such acreage
shall not be taken into account in
establishing future allotments for the
farm. The tobacco history acreage for a
farm releasing on a permanent basis
shall not be taken into account in
establishing future allotments for the
farm. The tobacco history acreage for a
farm releasing on a permanent basis
shall be adjusted to reflect the acreage
permanently released.

(2) An acreage allotment shall not be
released either annually or permanently:

(i) From the eminent domain allotment
pool if an application for transfer from
the pool has been filed in accordance
with part 719 of this chapter;

(ii) From a new farm; or

(iii) To the extent such acreage is
designated for reduction under a
Conservation Reserve Program contract.

(b) Reapportionment of released
acreage allotment. The acreage
voluntarily released on an annual or
permanent basis for the current year
may be reapportioned by the State ASC
committee to any farm in any county in
the State including a farm receiving a
new farm allotment. The State ASC
committee shall select the counties to
which the released acreage will be
reapportioned. The county ASC
committee shall select the farms to
which the released acreage will be
reapportioned. The State ASC
committee shall keep records on bath an

-annual and permanent basis of the

source of acreage released. Any acreage
released for the current year on a
permanent basis which is not
reapportioned by the State ASC
committee in the current year may be
reapportioned in the following year. The
county ASC committee for the county
receiving released acreage may
reapportion the tobacco allotment
acreage on an annual or permanent
basis to other farms in the county in
amounts determined by the county ASC
committee to be fair and reasonable on
the basis of land. labor, and equipment
available for production of Cigar-filler
and binder (types 42, 43, 44, 54, and 55)
tobacco; crop rotation practices; and the
soil and other physical factors affecting
the production of tobacco. Released
acreage should not be reapportioned on
a temporary or permanent basis to any
farm unless there is assurance from the
operator to the county ASC committee
that the released acreage being received
will be produced. Allotment
reapportioned to a farm on an annual
basis can only be used by the receiving
farm for increased production during the
current year. Allotment reapportioned to
a farm on a permanent basis shall be
added to the current year allotment or
shall serve to establish an allotment for

a farm without a current allotment. A
farm shall be eligible to receive
reapportionment of released acreage on
either or both an annual or permanent
basis only if a written request is filed by
the farm owner or operator at the office
of the county ASC committee not later
than the final date for filing such
requests established by the State ASC
committee for the current year.

§723.218 Determining tobacco history
acreage.

With respect to each respective kind
of tobacco, the tobacco history acreage
shall be determined for each farm for
which a tobacco acreage allotment was
established for such kind of tobacco for
the current year.

(a) The history acreage shall be the
same as the farm acreage allotment for
the respective kind of tobacco if in the
current year, or either of the two
preceding years, the sum of the planted
and considered planted acreage of such
kind of tobacco was as much as 75
percent of the farm acreage allotment.
Otherwise, the history acreage shall be
the sum of the planted and considered
planted acreage of such kind of tobacco.

(b) Notwithstanding any other
provision of this section, for the
respective kind of tobacco, the history
acres for the current year and for each
year of the base period shall be reduced
to zero if:

(1) A new farm allotment was
canceled;

(2) The allotment was in a pool
established in accordance with the
eminent domain provision of part 719 of
this chapter and the period of eligibility
has expired for transferring the
allotment from the pool; or

(3) The county ASC committee
determines that the farm has been
retired from agricultural production and
the allotment is not eligible for pooling
in accordance with the eminent domain
provisions of part 719 of this chapter.

§723.219 Forfeiture of burley tobacco
marketing quota.

(a) Determination of quota subject to
forfeiture. (1) For purposes of paragraph
(b) of this section, the phrase “owns a
farm" means ownership of:

(i) A farm as constituted under part
719 of this chapter, if the entire farm
shares a common ownership: or

(ii) All of the land within a farm which
shares a common ownership if the
parent farm consists of tracts of land
having separate ownerships.

(2) For purposes of paragraph (b) of
this section, the county ASC committee
shall apportion, in accordance with the
provisions of part 719 of this chapter, the
burley tobacco quota assigned to a farm
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between the various tracts of land
which are separately owned by:

(i) A person not using the land on the
farm for which a burley tobacco
marketing quota is established for
agricultural purposes.

(ii) A person who uses the land on the
farm for which the burley tobacco
marketing quota is established for
agricultural purposes or for educational,
instructional, or demonstrational

purposes.

(3) The farm marketing quota
determined under this section for each
farm or tract, as applicable, shall be the
amount of quota subject to forfeiture
under this section.

(b) Person who does not use the land
on the farm for which the marketing
quota is established for agricultural
purposes or does not use such marketing
guota for educational, instructional, or
demonsirational purpeses. For purposes
of this paragraph, the term “person”
means a person as defined in part 719 of
this chapter, including any governmental
entity, public utility, educational
institution, religious institution or joint
venture [but not including any farming
operation involving only spouses), but
excluding any individual.

(1) Reguired forfeiture. With respect
to any person owning a farm for which a
burley tobacco marketing quota is
established, if the county ASC
committee determines that such person
does not use the land on such farm for
agricultural purposes, or does not use
such burley tobacco marketing quota for
educational, instructional, or
demonstrational purposes, such person
shall forfeit such quota which is not sold
on or before December | of the year after
any year for which the county ASC
committee makes such determination.

(2) Agricultural purposes. Land on the
farm for which a burley tobacco
marketing quota is established shall be
considered to be used for agricultural
purposes if the county ASC committee
determines that:

(i) In the current year or either of the 2
preceding years such land is used for the
production of;

(A) Row crops of any type;

{B) Livestock or pou.{try (including
pasture and ferage for livestock};

(C) Trees (including orchards and
vineyards); or

(D} Hay or native grasses on open
land; or

(ii) In the current year such farm is
owned by an educational institution
which uses such burley tobacco
marketing quota solely for educational,
instructional, or demonstrational
purposes.

(3) Documentation. Within 30 days
after a written request is made by the

county ASC committee, or within such
extended time as may be granted by the
county ASC committee, a person must
submit such documentation as may be
requested to support a determination
that the provisions of paragraph (b){1) of
this section have been met with respect
to such person. Upon failure of such
person to timely respond to this request,
the county ASC committee shall
determine that the person does not use
the land on the farm for agricultural
purposes, or does not use the burley
tobacco marketing quota for
educational, instructional, or
demonstrational purposes.

(c) Buyer of quota fails to share in the
risk of production—{1) Forfeiture
required. If any person buys burley
tobacco quota and such person fails to
share in the risk of producing the
tobacco whick was planted subject to
such quola during any of the 5-crop
years beginning with the crop year for
which the purchase became effective,
such person shall forfeit the purchased
quota if it is not seld on or before
December 31 of the year after the crop
year in which such crop was planted.

(2) Failure to utilize purchased guota.
The failure to utilize purchased burley
tobacco quota for the production of
tobacco shall not resuit in the forfeiture
of such quota, but the 5-year period
which is specified in paragraph (c}{1) of
this section shall be extended 1 year for
each year in which the quota is not
utilized.

(3) Reduction for failure to share in
the risk of production. The effective
quota shall be reduced, but not below
zerg pounds, for leasing and marketing
quota purposes only, to the extent of the
purchased quota for each crop after the
crop year in which the buyer of such
quota fails to share in the risk of
producing a crop of tobacco which is
subject to such quota.

(8) Determining forfeited amount. If
only part of the quota on a farm is
attributable to a purchased quota, the
amount of the farm marketing quota
which must be forfeited under
paragraph [c) of this section shall be
determined by increasing or decreasing
each respective purchase of farm
marketing quota for the farm to reflect
changes in national quota factors since
the purchase occurred and subtracting
the pounds of quota which have been
sold to prevent forfeiture,

(d) Hearing. Before any forfeituce of
quota becomes effective under the
provisions of this section, the county
ASC committee shall:

(1) Schedule a hearing for the affected
person.

(2) Notify the affected person of the
hearing at least 10 days in advance of
the hearing.

(3) Make a determination, on the basis
of the evidence presented at the hearing
by or on behalf of the affected person
and by or on behalf of the county ASC
committee as to whether or not:

(i) Any of the conditions for forfeiture
specified in this section exist; and

(ii) The affected person knowingly
failed to take steps to prevent forfeiture
of allotment and quota when such
forfeiture conditions have been
determined to exist with respect to the
provisions of paragraph (b) of this
section.

(4) Notify the affected persons of the
county ASC committee determination
and, if forfeiture of quota is to be
required, afford such person an
opportunity to appeal to a review
committee in accordance with the
provision of part 711 of this chapter.

(e} Apportionment of data and
determination of quota after forfeiture—
(1) Apportionment of data. The pounds
of farm marketing quota retained on the
forfeiting farm after the forfeiture shall
be divided by the farm marketing quota
established for the farm before the
forfeiture to determine a factor for
apportioning farm data. The data to be
retained on the forfeiting farm shall be
determined by multiplying the factor by
the following data for the forfeiting
farm, the:

(i) Overmarketings which have been
subtracted when determining the
effective farm marketing quota of the
forfeiting farm.

(ii) Pounds of guota transferred from
the forfeiting farm by lease or by the
owner in the current year.

(iii) Pounds of quota reduced in the
current year for a marketing quota
violation in a prior year.

{iv) Previous year's effective farm
marketing quota.

(v) Previous year's marketings.

(vi) Previous year's farm marketing
quota.

(vii) Pounds of quota transferred to
the farm by lease or by owner in the
previous year.

The portion of the forfeiting farm data
which shall be included in a forfeiture
pool for the county shall be determined
by subtracting the pounds of each
respective item of farm data which are
retained on the forfeiting farm from the
pounds of the respective item of data
which were established for the forfeiting
farm before forfeiture.

(2) Forfeiture pool. The data for the
forfeiture pool shall be added to any
previous data in the forfeiture pool.
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(3) Quota after forfeiture. After
adjustment of data, the effective farm
marketing quota shall be determined in
accordance with the provisions of
§ 723.206 of this part for the forfeiting
farm.

(f) Forfeiture pool—(1) Establishing
forfeiture pool. A forfeiture pool shall be
established in each county in which a
forfeiture of quota occurs. The forfeiture
pool shall be increased to include data
for each forfeiture and shall be
decreased for each reallocation in order
to reflect any forfeited or reallocated
amounts of the:

(i) Farm marketing quota for the
current year.

(ii) Quota reduced for marketing quota
violations.

(iii) Quota transferred from the
forfeiting farm by lease or by the owner.

(iv) Previous year's effective farm
marketing quota.

(v) Previous year's marketings.

(2) Adjustment of data in forfeiture
pool. At the beginning of the current
year, the data in the forfeiture pool shall
be adjusted by the factor used in
determining quotas for old farms. Quota
data in the forfeiture pool shall be
decreased each time any burley tobacco
quota is reallocated from the forfeiture
pool. Such decrease in the quota data
will be made in the same proportion as
the pounds of quota which are
reallocated from the pool are to the
pounds of quota which were in the pool
before the reallocation.

(g) Reallocation of quota from
forfeiture pool—{(1) Application. In order
to establish eligibility to receive quota
from the forfeiture pool in the current
year, an application must be made on a
form approved by the Deputy
Aldministrator. Such application must be
filed: '

(i) Who may file. By an active
producer.

(ii) When to file. On or before April
30. The State ASC committee may
establish an earlier date if notice of such
earlier date is given in time for
interested applicants to file an
application by the earlier date.

(iii) Where to file. At the county ASCS
office which serves the farm for which
the application is filed.

(2) Eligibility of applicant. In order for
an applicant to be eligible for quota
from the forfeiture pool, the county ASC
committee must determine that:

(i) The application was filed timely.

(ii) The applicant is an active tobacco
producer.

(iii) During the current year or during
the 4 years preceding the current year,
the applicant has not sold or forfeited
quota rom any farm.

(3) Time to reallocate. The county
ASC committee shall:

(i) Not reallocate any quota from the
forfeiture pool until the time has passed
for filing an application for forfeited
quota for the current year.

(ii) Reallocate any quota from the
forfeiture pool only during the 30-day
period beginning on the day after the
final day for filing an application for
quota from the forfeiture pool.

(4) Reallocation by county ASC
committee, Reallocation of any burley
tobacco quota shall be made by the
county ASC committee. In making its
determination of the amounts of quota
to reallocate, the county ASC committee
may consider the size of the current
quotas on the farms of the eligible
applicants, the length of time the
applicants have been farming tobacco,
the type of farming done by the
applicants (i.e., livestock, grain, or other
commodities), previous leasing history
of the applicants, and such other factors
which in the judgment of the county
ASC committee should be considered. A
burley tobacco quota may be
reallocated to a farm which currently
does not have a burley tobacco guota. A
factor shall not be used to reallocate
quota between all eligible applicants.

(5) Basis for reallocation from
forfeiture pool. Reallocation from the
forfeiture pool shall be on the basis of
pounds of farm marketing quota.

(6) Amount of quota to be reallocated.
The county ASC committee may
reallocate all or part of the quota in the
forfeiture pool. The minimum amount of
quota which may be reallocated to an
eligible applicant is the total amount of
quota in the pool or 100 pounds,
whichever is less. The maximum amount
is 500 pounds. However, up to 1,500
pounds may be allocated with State
ASC committee concurrence.

(7) Data for receiving farm. All data
for the forfeiture pool shall be
apportioned to the receiving farm in the
proportion that the reallocated farm
marketing quota is to the total farm
marketing quota in the forfeiture pool
before the reallocation. The data
determined for the receiving farm in
accordance with the provisions of this
paragraph shall be added to any
previous data for the receiving farm.

(8) Quota for receiving farm. After
any adjustments which are made in
accordance with the provisions of this
section, the effective farm marketing
quota shall be determined for the
receiving farm.

(h) Forfeiture of reallocated quota.
Any burley tobacco quota which is
reallocated in accordance with the
provisions of this section shall be
forfeited if the applicant to whom the

quota is reallocated fails to share in the
risk of producing a crop of tobacco
which is subject to such quota during
any of the 5 years beginning with the
crop year during which the guota is
reallocated. The amount of farm
marketing quota which must be forfeited
shall be determined in the same manner
which is specified in paragraph (c)(4) of
this section with respect to the forfeiture
of purchased quota. Any forfeiture of
quota shall occur on December 1 of the
year in which the applicant fails to
share in the risk of production of
tobacco which is produced subject to
such quota. While the failure to utilize a
quota shall not subject the quota to
forfeiture, the 5-year period which is
specified in this paragraph shall be
extended by a year for each year in
which the allotment and quota is not
utilized.

(i) Successor-in-interest. A successor-
in-interest shall be subject to the
provisions of this section in the same
manner and to the same extent as
would be applicable to the person
whose interest has been assumed by
such successor-in-interest.

(1) New owner of farm. The new
owner of a farm on which a portion or
all of the farm marketing quota for such
farm was either purchased and/or was
reallocated from forfeited quota shall
become the successor-in-interest to the
previous owner of the farm. However, if
a farm is acquired by a new owner on or
before June 30 of the current crop year
and such owner would otherwise be
required to sell or forfeit the farm
marketing quota because in the
preceding crop year the owner of such
quota did not share in the risk of
producing a crop of tobacco which was
subject to such purchased or reallocated
quota, the new owner may be
considered the buyer of the quota
instead of being considered as a
successor-in-interest to the previous
owner of the farm. However, the new
owner must furnish to the county ASC
committee on or before June 30 of the
current year a certification that such

. owner intends to become an active

burley tobaceco producer. Any purchased
or reallocated quota, which is acquired
by a new owner who is not considered
to be the buyer of the quota in
accordance with the provisions of this
paragraph, shall be subject to the same
terms and conditions with respect to
forfeiture which would be applicable if
the new owner actually had purchased
the quota at the time the farm was
acquired.

(2) Buyer no longer shares in risk of
production. The owner of a farm shall
become the successor-in-interest to the
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buyer of burley tobacco quota which
was transferred to a farm but which was
not owned by such buyer if the buyer
ceases to share in the risk of production
of burley tobacco produced on the farm.

§723.220 Forfeiture of flue-cured tobacco
acreage allotment and marketing quota.

(a) Determination of allotment and
quota subject to forfeiture. (1) For
purposes of paragraphs (b} and (c) of
this section, the phrase “owns a farm"
means ownership of:

(i) A farm as constituted under part
719 of the chapter if the entire farm
shares a common ownership; or

(ii) All of the land within a common
ownership if the parent farm consists of
separate ownership tracts of land.

(2) For purposes of paragraphs (b) and
(c) of this section, the county ASC
committee shall, in accordance with the
provisions of part 719 of this chapter,
apportion the flue-cured tobacco
acreage allotment and marketing quota
assigned to a farm between:

(i) All land which is owned by any
person which is not significantly
involved in the management or use of
land for agricultural purposes, as
described in paragraph (b) of this
section; and

(ii) Each common ownership tract of
land in the farm other than that
described in paragraph (a)(2)(i) of this
section.

(3) With respect to the provisions of
paragraph (c) of this section, an acreage
allotment and marketing quota shall be
determined for a tract in accordance
with paragraph (a)(2)(ii) of this section
only to the extent that records are
available to show the contribution
which the tract made to the flue-cured
tobacco acreage allotment of the parent
farm.

(4) The farm acreage allotment and
farm marketing quota determined under
this section for each farm or tract, as
applicable, will be the amount of
allotment and quota subject to forfeiture
under this section.

(b) Persons not significantly involved
in management or use of land for
agricultural purposes. For purposes of
this paragraph, the term “person"” means
a person as defined in part 719 of this
chapter, including any: Governmental
entity; public utility; educational
institution; or religious institution, but
not including any: Individual;
partnership; joint venture; family farm
corporation; trust, estate, or similar
fiduciary account with respect to which
50 percent or more of the beneficial
interesl is in one or more individuals; or
educational institution that uses a flue-
cured tobaceco acreage allotment and

marketing quota for instruction or
demonstrational purposes.

(1) Required forfeiture. If at any time
the county ASC committee determines
that any person which owns a farm for
which a flue-cured tobacco acreage
allotment and marketing quota are
established is not significantly involved
in the management or use of land for
agricultural purposes, such person shall
forfeit such allotment and quota which
is not sold on or before December 1 of
the year for which the county ASC
committee makes such a determination.

(2) Owner ceases to be significantly
involved. A person shall be considered
to be significantly involved in the
management or use of land for
agricultural purposes if the county ASC
committee determines that:

(i) For the 3 preceding years, more
than 20 percent of the gross income of
the person has been derived from the
management or use of land for the
production of crops which are planted
and harvested annually, and/or
livestock, including pasture and forage
for livestock; and

(ii) Any other person or all other
persons which in combination own more
than 50 percent of the assets of the
owner of the flue-cured tobacco
allotment and marketing quota also
meet the criteria specified in paragraph
(b)(2)(i) of this section.

(3) Documentation. Within 30 days
after a written request is made by the
county ASC committee, or within such
extended time as may be granted by the
county ASC committee, a person must
submit such documentation as may be
requested to support a determination
that the provisions of paragraph (b)(2) of
this section have been met with respect
to such person. Upon failure of such
person to timely respond to such
request, the county ASC committee shall
determine that the person is not
significantly involved in the
management or use of land for
agricultural purposes.

(¢) Flue-cured tobacco farm acreage
allotment exceeds 50 percent of tillable
cropland. If any person owns a farm for
which the flue-cured tobacco farm
acreage allotment assigned to the land
owned by the person exceeds 50 percent
of the tillable cropland on such farm, the
person shall take steps, such as the sale
of allotment, the purchase of tillable
cropland, or conversion of land to
tillable cropland status, which will
result in the elimination of the excess or
the person shall forfeit flue-cured
tobacco farm acreage allotment equal to
the amount of such excess that remains
on or after;

(1) July 1 of the year, after the year of
acquisition, if the farm was acquired
after December 1, 1983.

(2) July 1 of the year after the crop
year for which the change(s) become
effective, for increases in allotment
resulting from changes in national
acreage or national yield factors.

(3) July 1 of the year after the year in
which the farm owner disposes of an
acreage of tillable cropland or changes
the status of land in the farm so as to
cause such land to lose its tillable
cropland status.

(d) Farm includes purchased
allotment. If a farm includes purchased
allotment, notwithstanding the
provisions of paragraph (c)(1) of this
section, when the flue-cured tobacco
farm acreage includes acreage of
purchased allotment and the flue-cured
tobacco farm acreage allotment exceeds
50 percent of the tillable cropland
because the owner disposed of an
acreage of tillable cropland after
purchasing the allotment, the forfeiture
shall not take piace until July 1 of the
year after the year of such disposal.

(e) Buyer of allotment fails to share in
risk of production—(1) Forfeiture
required. If any person buys a flue-cured
acreage allotment and quota under the
provisions of § 723.216 of this part and
such person fails to share in the risk of
producing the tobacco which was
planted under such allotment and quota
during any of the 5-crop years beginning
with the crop year for which the
purchase became effective, such person
shall forfeit the purchased allotment and
quota which is not sold on or before
December 31 of the year after the crop
year in which such crop was planted.

(2) Fails to utilize purchased
allotment and guota. Failure to utilize
purchased allotment and quota for the
production of tobacco shall not subject
such allotment and quota to forfeiture,
but the 5-year period of paragraph (e)(1)
of this section shall be extended 1 year
for each year in which the allotment and
quota is not utilized.

(3) Reduction for failure to share in
risk of production. The effective
allotment and quota shall be reduced,
but not below zero acres or pounds, for
planting, leasing, and marketing quo